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CASE NO.: BC 338322 

Hon. Patricia Nieto, Dept. 24 

EX PARTE APPLICATION FOR ORDER 
SUBSTITUTING ROBERT B. KORY AS 
TRUSTEE OF THE LEONARD COHEN 

' FAMILY TRUST IN PLACE OF 
LEONARD NORMAN COHEN AND 
LEONARD COHEN INVESTMENTS, 
LLC; MEMORANDUM OF POINTS AND 
AUTHORITIES; DECLARATION OF 
ROBERT B. KORY; DECLARATION OF 
MICHELLE L. RICE, ESQ.; (PROPOSED) 
ORDER 

Complaint Filed: August 15, 2005 
Default Judgment Issued: May 15, 2006 
Default Judgment Renewed: July 13, 2015 

22 Plaintiff Leonard Norman Cohen died in Los Angeles at the age of82 on 1'ovember 7, 

23 2016. Cohen died during the pendency of Defendant and Judgment Debtor Kelley Lynch's two 

24 appeals filed in this action, Second District Court of Appeal case numbers B265753 and B267794. 

25 The Court of Appeal issued orders of substitution on January 26, 2017 allowing Robert B. Kory 

26 ("Kory"), in his capacity as Trustee of the Leonard Cohen Family Trust (the "LCFT"), to 

27 substitute in the place of respondent Leonard Cohen in both appeals. When the Court of Appeal 

28 issued the orders of substitution, both appeals were still pending and all proceedings in the trial 
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1 court involving the judgment were subject to the automatic stay of California Code of Civil 

2 Procedure Section 916(a) because both of Lynch's appeals involved the validity of the default 

3 judgment (B265753) and the renewal of judgment (B267794). Cal. Code Civ. Proc. §916(a)("the 

4 perfecting of an appeal stays proceedings in the trial court upon the judgment or order appealed 

S from or upon the matters embraced therein or affected thereby.")(emphasis added.) When appeal 

6 B265753 became final on July 21, 2017, appeal B267794 was still pending. The appeal in 

7 B267794 only became final when the Court of Appeal issued its Remittitur on March 18, 2019. 

8 When the remittitur issues, the jurisdiction of the appellate court terminates and the jurisdiction of 

9 the trial court reattaches. (9 Witkin, Cal. Procedure (3d ed. 1985) Appeals, § 600.) Upon issuance 

10 of the Remittitur on March 18, 2019, jurisdiction transferred back to this Court and the automatic 

11 stay of proceedings involving the judgment ended. Id. 

12 As the trial court proceedings have now resumed, Kory, in his capacity as Trustee of the 

13 LCFT, hereby applies ex parte for the Court to grant his application for substitution and 

14 respectfully requests the Court issue an order allowing for his substitution for Plaintiffs 

1S LEONARD NORMAN COHEN and LEONARD COHEN INVESTMENTS, LLC, for the 

16 purposes of all further proceedings in this action. 

17 This Application is made pursuant to California Rules of Court, rule 3.1200 et seq. and is 

18 based upon the following: (I) the attached Memorandum of Points and Authorities; (2) the 

19 Declaration of Robert B. Kory and its attached Exhibits; (2) the Declaration of Michelle L. Rice, 

20 Esq., counsel ofrecord in this matter and counsel to Kory, as Trustee of the LCFT, regarding ex 

21 parte notice requirements; and (3) a proposed order of substitution for the Court's signature. 

22 Applicant moves on an ex parte basis without notice to Defendant and Judgment Debtor 

23 KELLEY ANN LYNCH as opposed to a noticed motion for substitution for five reasons: (I) the 

24 Second District Court of Appeal issued Orders on January 26, 2017 allowing Kory to substitute 

2S for respondent Leonard Cohen in his capacity as Trustee of the LCFT, in those proceedings; (2) 

26 CCP §377.31 and §377.32 provide that a Court must allow the substitution of a decedent's 

27 successor in interest for plaintiff in an action that does not abate with plaintiffs death and that 

28 such substitution is not discretionary with the Court; (3) Kory, in his capacity as sole Trustee, 
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1 became the successor in interest to Mr. Cohen as defined in Code of Civil Procedure Section 

2 §377 .11 by operation of law upon the death of Leonard Cohen, who prior to his death on 

3 November 7, 2016, was the only Trustee of the Leonard Cohen Family Trust; (4) Lynch does not 

4 have standing to object to Kory's appointment as Trustee of the LCFT, Plaintiffs' successor in 

5 interest; (5) Finally, Kory, as Trustee of the LCFT, became the Judgment Creditor in this action by 

6 operation of law upon the death of Plaintiff Leonard Norman Cohen on November 7, 2016 

7 because Mr. Cohen had, prior to his death, transferred all of his separate property interests, which 

8 included the judgment in this action against Defendant Kelley Ann Lynch, by written transfer 

9 executed by him and dated July 2, 2016, to the LCFT. (Kory Deel. 'IJlO, Exhibits C and D, Deel. 

10 of Reeve E. Chudd, Esq. '11'113-4, Exhibit A.); CCP §680.240 (defining "judgment creditor" to 

11 include an assignee of record or other successor in interest of the original judgment creditor.); 

12 CCP §686.010 (providing that "after the death of the judgment creditor, the judgment may be 

13 enforced as provided in this title by the judgment creditor's executor or administrator or successor 

14 in interest.") Plaintiffs' counsel e-filed an Acknowledgment of Assignment of Judgment Pursuant 

15 to CCP §673 on March 14, 2019 with this Court in which Kory, as Trustee of the LCFT, 

16 acknowledged the assignment of "all right, title and interest to the Judgment against Defendant 

17 and Judgment Debtor, KELLEY Al'.'N LYNCH, entered and filed in this matter on May 15, 2006 

18 and as renewed July 13, 2015, plus any future modifications and renewals thereof' to the Leonard 

19 Cohen Family Trust. (Kory Deel. 'IJIO, Exh. C.). 

20 On these facts and circumstances, ex parte notice should not be required and was not given 

21 to Defendant and Judgment Debtor Kelley Ann Lynch for this ex parte application for an order 

22 allowing Kory, as Trustee of the LCFT, as successor in interest and Judgment Creditor, to 

23 substitute as Plaintiff in this action. California Rules of Court, rule 3.1204(b)(3). 

24 DATED: March vV, 2019 

25 

26 

27 

28 

Respectfully submitted, 

KORY&R~ 

B~-~----­

Michelle L. Rice, Esq. 

ATTORNEY FOR PLAINTIFFS 
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1 MEMORANDUM OF POINTS AND AUTHORITIES 

2 I. PROCEDURAL HISTORY 

3 On May 15, 2006, the Court entered a default judgment against Defendant Kelley Ann 

4 Lynch in the amount of$7,341,345, which included $5,000,000 general damages and $2,341,345 

S in prejudgment interest. Ms. Lynch first moved to vacate the default judgment in August 2013 on 

6 the asserted ground that the judgment was void due to lack of personal jurisdiction for the alleged 

7 failure to serve her the summons and complaint. The Court denied her motion with prejudice 

8 after a hearing on the motion on January 17, 2014. More than a year after filing her first motion 

9 to vacate, Ms. Lynch filed a second motion, styled as a "Motion for Terminating Sanctions" on 

10 March 17, 2015 which sought an order vacating the Default Judgment due to the alleged lack of 

11 service of the summons and complaint and sought "terminating sanctions" to dismiss the 

12 complaint. The Court denied her second motion as an invalid motion for reconsideration under 

13 CCP § 1008 on June 23, 2015. Lynch appealed from the June 23, 2015 Order denying her Motion 

14 for Terminating Sanctions by filing a notice of appeal on July 28, 2015 (appellate case B265753.) 

1S Cohen renewed the judgment on July 13, 2015 in the amount of$14,059,183.80. 

16 Lynch filed a motion to vacate the renewed judgment on July 28, 2015 pursuant to CCP §683.170. 

17 In her motion, Lynch alleged that the default judgment was void because Cohen never served her 

18 the summons and complaint and had committed extrinsic fraud in obtaining the default judgment. 

19 She also argued that Mr. Cohen lacked standing to bring the action and to obtain a judgment 

20 against her on behalf of the corporate entities. She also asserted that the Court did not have 

21 jurisdiction over the corporate entities. 

22 The Court denied Lynch's motion to vacate the renewed judgment with prejudice on 

23 October 6, 2015. Lynch appealed from the October 6, 2015 Order denying her motion to vacate 

24 the renewed judgment by filing a notice of appeal on October 16, 2015 (appellate case B267794.) 

2S In her appeal she asserted that she was not served the summons and complaint and therefore the 

26 default judgment and the July 13, 2015 renewal were void for lack of jurisdiction, that the Court 

27 lacked jurisdiction over certain corporate entities and that Cohen lacked standing to bring the 

28 
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1 action. She also asserted for the first time on appeal that the judgment exceeded the amount 

2 demanded in the complaint. (Rice Deel., Exhibit G, Opinion, p. 15.) 

3 During the pendency of her two appeals in this action, Mr. Cohen died on November 7, 

4 2016. (Kory Deel. ,J4, Exhibit A.). Robert B. Kory, in his capacity as Trustee of the Leonard 

5 Cohen Family Trust, filed a motion in the Court of Appeal to substitute for Leonard Cohen as 

6 respondent in the appeals on January 25, 2017. (Rice Deel. ,J6, Exhibits A and B; Kory Deel. ,J7). 

7 The Court of Appeal issued orders the following day on January 26, 2017 allowing for the 

8 substitution of Robert B. Kory as Trustee to substitute for Leonard Cohen in both appeals. (Rice 

9 Deel. ,J,J7-8, Exhibits C and D; Kory Deel. ,J9.) 

10 The Court of Appeal dismissed her appeal from the June 23, 2015 Order for lack of 

11 appellate jurisdiction and the Remittitur in appeal 8265753 issued to this Court on July 21, 2017. 

12 (Rice Deel. ,JI I, Exhibit E, Opinion, pp. 21-22). The case caption on the Remittitur reflected the 

13 substitution of"Robert B. Kory, as Trustee" for Leonard Cohen. Id. 

14 The Court of Appeal issued its Opinion in 8267794 on January 16, 2019 and the 

15 Remittitur issued March 18, 2019. (Rice Deel. ,JI 5, Exhibit G.) The case caption on the 

16 Remittitur reflected the substitution of "Robert B. Kory, as Trustee" for Leonard Cohen. Id. The 

17 Court of Appeal found that the default judgment was partially void because it exceeds the 

18 monetary relief requested in the complaint. Id. at pp. 15-16. The Court of Appeal also held that 

19 "Lynch has shown no basis to disturb the default judgment's creation of a constructive trust or 

20 provision of declaratory relief." Id. at pp. 14-15. The Court of Appeal reversed the trial court's 

21 order denying Lynch's motion to set aside the renewal of judgment in part. Id. at pp. 15-16. In 

22 the Disposition portion of the Opinion, it stated "the trial court should modify the judgment to 

23 reflect $5 million damages plus the corrected prejudgment interest." Id. at p. 16. 

24 Before remittitur issued in appeal B267794 on March 18, 2019, the automatic stay of 

25 proceedings in the trial court under CCP §9!6(a) applied because Lynch had appealed from the 

26 October 6, 2015 order denying her motion to vacate the renewed judgment. Code of Civ. Proc. 

27 §916(a). 

28 
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1 Before the January 16, 2019 decision of the Court of Appeal had become final on March 

2 18, 2019, this Court acknowledged receipt of the Court of Appeal's January 16, 2019 opinion and 

3 issued a "Ruling After Remand" on February 6, 2019 which modified the judgment to reflect 

4 $5,000,000 in damages with the corrected prejudgment interest amount of$6,757,534.25, for a 

5 total judgment amount of$1 l,757,534.25. The Court ordered Plaintiffs' counsel to prepare and 

6 submit a judgment in accordance with the modifications made and to serve the Defendant. 

7 Applicant respectfully submits that the Court's February 6, 2019 Order modifying the judgment 

8 was issued without jurisdiction because the appellate decision in the B267794 regarding the 

9 validity of the renewed judgment had not yet become final. The order was prematurely issued 

10 during the time period between the January 6, 2019 decision and opinion and the March 18, 2019 

11 Remittitur. The Court's February 6, 2019 Minute Order is therefore void on its face for lack of 

12 jurisdiction because the appeal was not yet final when issued. See Sacks v. Superior Court ( 1948) 

13 31 Cal. 2d 537, 540; Andrisani v. Saugus Colony limited (1992) 8 Cal. App. 4th 517, 523. Thus, 

14 the Court's order is subject to being set aside as a void order for lack of jurisdiction pursuant to 

15 CCP §473(d). Further, the case caption of the Court's February 6, 2019 "Notice of Ruling" still 

16 reflected "LEONARD NORMAN COHEN ET AL." as Plaintiffs because Plaintiffs' successor in 

17 interest, Mr. Kory, as Trustee, had not yet been substituted for Mr. Cohen, the deceased Plaintiff 

18 in this action. In view of the foregoing, Plaintiffs' counsel has not prepared a proposed judgment 

19 for the Court's signature as directed in the Court's February 6, 2019 Minute Order because the 

20 order does not reflect the proper plaintiffs and judgment creditor after Mr. Cohen's death and the 

21 order was issued without jurisdiction. 

22 On March 14, 2019, an Acknowledgment of Assignment of Judgment Pursuant to CCP 

23 §673 was filed in this Court by Robert B. Kory, as Trustee, of the Leonard Cohen Family Trust 

24 acknowledging the assignment "of all right, title and interest to Judgment against Defendant and 

25 Judgment Debtor, KELLEY ANN LYNCH, entered and filed in this matter on May 15, 2006 and 

26 as renewed on July 13, 2015, plus any future modifications and renewals thereof' to the Trust. 

27 (Kory Deel. ,r10, Exhibit C.) 

28 
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For all the foregoing reasons, Plaintiffs now seek an order from this Court allowing 

decedent Leonard Norman Cohen's successor in interest to be substituted for Plaintiffs for the 

purposes of entering a modified judgment in Trustee's name in place of decedent and his wholly 

owned entity Leonard Cohen Investments, LLC and the recalculation of prejudgment interest in 

accordance with the Court of Appeal's directions in its opinion in the B267794 appeal, which has 

now become final. 

II. PURSUANT TO CALIFORNIA CODE OF CIVIL PROCEDURE SECTIONS 
377.31 AND 377.32, A COURT MUST ALLOW A DECEDENT'S SUCCESSOR IN 
INTEREST TO BE SUBSTITUTED IN ACTIONS THAT DO NOT ABATE UPON 
PLAINTIFF'S DEATH; SUBSTITUTION IN THIS SITUATION IS NOT 
DISCRETIONARY WITH THE COURT 

California Code of Civil Procedure section 377.11 defines a decedent's "successor in 

interest" as the "beneficiary of the decedent's estate or other successor in interest who succeeds to 

a cause of action or to a particular item of the property that is the subject of a cause of action." 

Cal. Code Civ. Proc. §377.11. Code of Civil Procedure section 377.31 requires a court to allow 

the decedent's personal representative or successor in interest to continue a pending action that 

does not abate upon the plaintiffs death, provided the personal representative or trustee files a 

declaration complying with section 377.32. The 1992 Law Revision Commission Comment to 

CCP §377 .31 observes that "Section 377.31 restates part of former Section 385 but recognizes that 

the personal representative or successor in interest has an absolute right to be substituted for the 

decedent; substitution in this situation is not discretionary with the court. See, e.g., Pepper v. 

Superior Court, 76 Cal. App. 3d 252, 260-61, 142 Cal.Rptr. 759 (1977)." Cal. Code Civ. Proc. 

§377.31. 

A. KORY WAS APPOINTED, UPON COHEN'S DEA TH, THE SOLE SUCCESSOR 
TRUSTEE OF THE LEONARD COHEN FAMILY TRUST IN PLACE OF COHEN, 
ANDISCOHEN'SSUCCESSORININTEREST 

Prior to his death, Leonard Cohen transferred his separate property into the Leonard Cohen 

Family Trust by written assignment executed by him on July 2, 2016. (Kory Deel. 110, Exhibit D, 

Chudd Deel. ffl[3-4, Exhibit A.). The Transfer and Receipt assigned his property to the Leonard 

Cohen Family Trust" ... whether real, personal or mixed and whether tangible or intangible, 
EX PAR TE APPLICATION FOR ORDER Of SUBSTITUTION 
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wherever located, whether acquired or received before, concurrently with or after the date of 

execution of this Trust, including but not limited to notes receivable, partnership interests, 

government obligations, stocks and bonds." Id. No Probate Court Order was required to establish 

the rights of the Trust in all of Mr. Cohen's assets and property. Id. 

Until his death, Leonard Cohen was the sole Trustee of the LCFT. (Kory Deel. ,r6, Exhibit 

B, ,r2.). Upon his death on November 7, 2016, Robert B. Kory was appointed Sole Successor 

Trustee of the LCFT in place of Leonard Cohen. (Kory Deel. ,r,rs-6, Exhibit B). Kory accepted 

his appointment as Sole Successor Trustee of the LCFT on January 4, 2017, effective the date of 

Mr. Cohen's death on November 7, 2016. Id. In his capacity as Trustee of the LCFT, Kory is Mr. 

Cohen's successor in interest as defined in California Code of Civil Procedure Section 377: 11. Id. 

The May 15, 2006 judgment, as renewed July 13, 2015, as well as any future modifications 

and renewals thereof, entered against Defendant Kelley Ann Lynch in this matter is property of the 

Leonard Cohen Family Trust. (Kory Deel. ,r10, Exhibit C.). An Acknowledgment of Assignment 

of Judgment Pursuant to CCP §673 was filed with the Court by Plaintiffs' counsel on March 14, 

2019. Id. Code of Civil Procedure §673 provides that an assignee ofa right represented by a 

judgment may become an assignee of record by filing with the clerk or the court which entered the 

judgment an acknowledgment of assignment of the judgment. Cal. Code Civ. Proc. §673. That 

section does not require notice to any party. Id. 

B. KORY, IN HIS CAPACITY AS TRUSTEE OF THE LEONARD COHEN FAMILY 
TRUST, WAS SUBSTITUTED IN THE PENDING APPEALS BY ORDER OF THE 
COURT OF APPEAL ON JANUARY 26, 2017 

California Rules of Court, rule 8.36(a) requires a motion in the reviewing court to 

substitute parties on appeal. Robert B. Kory, in his capacity as Trustee of the Leonard Cohen 

Family Trust filed a motion, which included a declaration made pursuant to CCP §377.32, in the 

Court of Appeal on January 25, 2017 to be substituted upon the death of Leonard Cohen as 

respondent in both pending appeals, B265753 and B267794. (Kory Deel. ,r7; Rice Deel. ,r6, 

Exhibits A and B.) The Court of Appeal issued orders on January 26, 2017 allowing Robert B. 

Kory as Trustee to be substituted for Respondent Leonard Cohen in both pending appeals (Kory 
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Deel. ~9, Rice Deel. ~~7-9, Exhibits C, D, E). Further, California Rules of Court, rule 8.36(a) 

provides; 

(a) Substituting parties; Substitution of parties in an appeal or an original proceeding must 
be made by filing and serving a motion in the reviewing court. The clerk of that 
court must notify the superior court of any ruling on the motion. ( emphasis 
supplied). 

The case caption on the Remittitur issued by the Court of Appeal to this Court on July 21, 

2017 in case B265753 reflected the substitution of "Robert B. Kory, as Trustee" for Leonard 

Cohen. (Rice Deel. 111, Exhibit F.) Likewise, the case caption on the January 16, 2019 Opinion 

in case B267794 also reflects the substitution of"Robert B. Kory, as Trustee" for Leonard Cohen. 

(Rice Deel. ,r\112,15, Exhibit G.) However, despite the language of California Rules of Court, 

rule 8.36(a) quoted above, it appears that the clerk of the Court of Appeal did not notify this Court 

of the Court of Appeal's January 26, 2017 Orders substituting Kory as Trustee for the LCFT for 

Leonard Cohen upon Mr. Cohen's death, thus necessitating this ex parte application for an order 

of substitution in this Court. 

III. UPON DEATH OF A PARTY, SUBSTITUTION MAY BE MADE UPON EX 
PARTE MOTION WITHOUT NOTICE TO OPPOSING PARTY 

Code of Civil Procedure Section §377.31, provides that an order substituting the 

decedent's representative or successor in interest may be obtained "on motion", but does not 

specify the form of motion and whether such motion may be made ex parte. CCP §377.31; Rutter 

Cal. Prac. Guide, Civil Procedure Before Trial, 2:501.1 ("either a noticed motion or ex parte 

application may be utilized.") 

Early California Supreme Court authority supports that substitution of a successor in 

interest may be upon an ex parte motion. In Campbell v. West, the California Supreme Court 

stated "the practice in this state is well settled ... for courts to allow the substitution to be made, 

upon suggestion of the death of a party, and on an ex parte motion showing the appointment and 

qualification of the executor or administrator of the estate of the deceased party." Campbell v. 

West ( 1892) 93 Cal. 653, 656 ( allowing substitution of administrator of estate after original 

plaintiff died). 
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1 In Kittle v. Bellegarde, 86 Cal. 556, the California Supreme Court held that upon the death 

2 of a plaintiff, his executor may be substituted as plaintiff upon ex parte suggestion and proof of 

3 death, and no notice thereof to defendants in default is necessary. Kittle v. Bellegarde (1890) 86 

4 Cal. 556, 562-563. All subsequent proceedings should be in the name of the substituted party and 

5 that a judgment in favor of the substituted executor is supported by the order of substitution. Id. 

6 Further, notice of the substitution to a defendant in default is not required. In Farrell v. 

1 Jones, 63 Cal. 194, the California Supreme Court held that where a third person succeeds to the 

8 rights of the plaintiff, the court has the power to substitute such person as plaintiff in the action 

9 and notice of the substitution need not be given to a defendant whose default has been entered for 

10 failing to appear. Farrell v. Jones ( 1883) 63 Cal. 194, 195-196. 

11 When Ms. Lynch failed to answer or otherwise respond to Mr. Cohen's complaint, her 

12 default was entered by the Court on December 5, 2005. A default judgment was entered against 

13 her on May 15, 2006 and was renewed on July 13, 2015. Thus, because she has defaulted in this 

14 action, Lynch is not entitled to notice of this ex parte motion for substitution. Farrell, at 195-196; 

15 Kittle, at 562-563. 

16 IV. CONCLUSION 

17 Decedent Leonard Cohen's successor in interest Robert B. Kory, as Trustee of the Leonard 

18 Cohen Family Trust, has an absolute right to substitute for Plaintiffs for the purposes of all further 

19 proceedings. Cal. Code Civ. Proc. §377.11; §377.31 and §377.32. Accordingly, Trustee 

20 respectfully requests that the Court grant the ex parte application and issue an order allowing 

21 Trustee's substitution for Plaintiffs Leonard Norman Cohen and Leonard Cohen Investments, 

22 LLC. A Proposed Order on substitution has been lodged and concurrently filed with this 

23 Application for the Court's signature. 

24 DATED: March 2-1... , 2019 

25 

26 

27 

28 

Michelle L. Rice, Esq. 

ATTORNEY FOR PLAINTIFFS 
EX PAR TE APPLICATION FOR ORDER OF SUBSTITUTION 

-10-



1 
MICHELLE L. RICE, SBN 235189 

2 KORY & RICE, LLP 
5455 Wilshire Blvd., Suite 1701 

3 Los Angeles, CA 90036 
Telephone: (310) 285-1630 

4 Facsimile: (310) 278-7641 

s 
Attorney for Plaintif£'Petitioner 

6 

7 

8 

9 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

FOR THE COUNTY OF LOS ANGELES 

CENTRAL DISTRICT 

10 

11 

12 

13 

LEONARD NORMAN COHEN, 
LEONARD COHEN INVESTMENTS, 
LLC 

Plaintiff/Petitioner, 

CASE NO.: BC 338322 

14 V. 

Hon. Patricia Nieto, Dept. 24 
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KELLEY ANN LYNCH, 
Defendant/Respondent. 

Complaint Filed: August 15, 2005 
Default Judgment Issued: May 15, 2006 
Default Judgment Renewed: July 13, 2015 

I. I am an attorney duly licensed to practice law in California and have been 

practicing law for over 35 years. I make this Declaration in support of an ex parte application 

requesting that the Court issue an order allowing for my substitution in my capacity as Trustee of 

the Leonard Cohen Family Trust in place of Plaintiffs Leonard Norman Cohen and his wholly 
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-1-



1 owned entity, Leonard Cohen Investments, LLC. I have personal knowledge of the facts stated in 

2 this Declaration, and if called as a witness I could and would testify to these facts. 

3 2. Prior to his death in November 2016, Leonard Cohen had been a client of our law 

4 firm since late November 2004. Mr. Cohen first engaged our firm to represent him in the legal 

5 disputes involving his former manager, Kelley Lynch, and his former attorney, Richard Westin. 

6 Our firm also represented Mr. Cohen in his legal dispute with his former investment advisor based 

7 in Colorado, Neal Greenberg and his associated companies. 

8 3. My law partner, Michelle L. Rice, is counsel of record in this matter and upon Mr. 

9 Cohen's death, will continue to represent me in my capacity as Trustee of the Leonard Cohen 

10 Family Trust. Ms. Rice was also co-counsel with Wendy Lascher of the Ferguson, Case, Orr, 

11 Paterson LLP firm on the appeals filed in this matter involving Mr. Cohen and Ms. Lynch. 

12 4. Mr. Cohen died in his home in Los Angeles on November 7, 2016. A true and 

13 correct copy of his death certificate is attached hereto as Exhibit A. 

14 5. When Mr. Cohen died, I became the Sole Successor Trustee of the Leonard Cohen 

15 Family Trust. In my capacity as Sole Successor Trustee of the Leonard Cohen Family Trust, I am 

16 Mr. Cohen's successor in interest as defined in California Code of Civil Procedure section 377.11. 

17 No other person has a superior right to be substituted for Mr. Cohen in this action. 

18 6. I executed an Acceptance of Appointment as Sole Successor Trustee of the Leonard 

19 Cohen Family Trust on January 4, 2017 in which I accepted appointment effective as of the date of 

20 Mr. Cohen's death on November 7, 2016. I attach a true and correct copy of the Acceptance of 

21 Appointment as Exhibit B to this Declaration. 

22 7. Because Ms. Lynch had two pending appeals in this matter before the Second 

23 District Court of Appeal when Mr. Cohen died, appellate co-counsel, Wendy Lascher, filed a 

24 motion on January 25, 2017 with the Court of Appeal requesting an order that would allow me, in 

25 my capacity as Trustee of the Leonard Cohen Family Trust, to substitute for Mr. Cohen as 

26 respondent in the pending Court of Appeal proceedings. 

27 8. Attached to the motions filed by Ms. Lascher in the Court of Appeal was my 

28 declaration I executed for the purposes of the Court of Appeal motions for my substitution as 
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1 successor in interest to Mr. Cohen pursuant to the requirements of California Code of Civil 

2 Procedure Section 377.32. 

3 9. The Court of Appeal issued orders on January 26, 2017 allowing me to substitute in 

4 my capacity as Trustee of the Leonard Cohen Family Trust for Mr. Cohen, the respondent in each 

5 of the appeals involving Mr. Cohen and Ms. Lynch. 

6 10. On March 14, 2019, in my capacity as Trustee, I executed an Acknowledgment of 

7 Assignment of Judgment Pursuant to CCP §673, which acknowledged the assignment "of all right, 

8 title and interest to the Judgment against Defendant and Judgment Debtor, KELLEY ANN 

9 LYNCH, entered and filed in this matter on May 15, 2006, and as renewed on July 13, 2015, plus 

10 any future modifications and renewals thereof' to the Leonard Cohen Family Trust. This 

11 document, along with the supporting declaration of Mr. Cohen's estate attorney, Reeve E. Chudd, 

12 Esq. was e-filed with the Court the same day. I attach hereto a true and correct copy of the 

13 conformed Acknowledgment of Assignment of Judgment Pursuant to CCP §673 as Exhibit C. 

14 attach a conformed copy of Mr. Chudd's declaration filed in support of the Acknowledgment of 

15 Assignment as Exhibit D. 

16 11. Estate planning attorney Reeve Chudd of Ervin, Cohen & Jessup LLP drafted Mr. 

17 Cohen's Will and Trust documents. (See Exhibit D, Chudd Deel. 'IM[2-3.) 

18 12. No probate proceeding was initiated because prior to his death Mr. Cohen had 

19 conveyed all ownership interests in all of his assets to the Leonard Cohen Family Trust. (See 

20 Exhibit D, Chudd Deel. if4.) 

21 13. Accordingly, no proceeding is now pending in California for administration of Mr. 

22 Cohen's estate. 

23 I declare under penalty of perjury under the laws of the State of California that the foregoing 

24 is true and correct. 

25 

26 

27 

28 

DATED: March'Zl;.2019 

Robert B. Kory 

DECLARATION OF ROBERT B. KORY 
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ACCEPTANCE OF APPOINTMENT AS SOLE SUCCESSOR TRUSTEE 
OF THE LEONARD COHEN FAMILY TRUST 

I, ROBERT B. KORY, !he UDdcrsigned, declare: 

1. October 2, 1998, LEONARD COHEN, as Settlor, executed that certain declaration of 
trust entitled MLEONARD COHEN FAMILY TRUST", cn:ating a revocable trust by that name 
(hereinafter refened to as "tile Trust"). Said original declaration of trust was subsequently 
amended and n::staltd in its entirety by Restatement of the Leonard Cohen Family Trust. 
executed by LEONARD COHEN on May 12, 2005 (hereinafter referred to as "the Trust 
lmtrument"). 

2. From the inccptloo of the Trust until the present, LEONARD COHEN served as sole 
Trustee of the Trust. 

J, Paragraphs 3.1 and 3.2 of the Trust Instrument read as follows: 

"3.1 Appolnlment of TrustNs. Selllor, during his llfetlrna, &hall - lh• -to 
remove a T-or Co-TrustN. to appoint a Co-Truetee or Co-Trustffs to urve wtlh the Trustff, 
or to appoint a auccmor TIIISble or Co-Truateos, Aid appointe• to Mrm d the pleas..,. of Se-. but not beyond the dale of death or incapacity of SetUor unless Seltlor shall spec:iflcally 
ao designate by a -rtana flied wllh Ille Trustee. 

"3.2 Suc:c '[ Jnatnf. II Sattlor 1hall ceaae to Hrve •• Trual• and no dnignation 
of I conllnulngauccnHl'T,...orCo-Truatnaahall have been made punuantto Paragraph 
3.1 above, 111911 ROBERT B. KORY shall serve aa successor Trustn. If ROBERT B. KORY ahal be 
unablol orunwllmg ID-aa Truatae, then ADAM COHEN and LORCA COHEN allall.- aa 
succnaor Co-T..- or, If either of them ahaU be unable or unwllUng to so -. lhen the other 
shall aerva u - eurceHOl'Truslff. Thereafter, if there ls a vacancy In the -Ip. 0- lhe 
last serving Truatae-U hlnNI the power lo appoint auc:c•aor Tru-• andlOI' eo-r-. 
Including the ,,.... ol a auc:cealllon of Trusle1& and/or Co• Trusten, by delivering a signed 
writing to the s11ccETnrTrus1M sodeetunated by him or her." 

4. LEONARD COHEN did not exercise his power to name a succes.,or Trustee pursuant lo 
Paragraph 3.1 oflhc Trust Instrument .. 

5. LEONARD COHEN died on November 7, 2016. A pholocopy of his death c:crtificalc is 
attached hereto. By reason of the death of LEONARD COHEN, I am nominated lo serve as sole 
successor Trustcc of the Trust, pumiant to the aforesaid Paragraph 3.2 of the Trust Instrument. 

6. I do hereby aca:pt appointment as said successor Trustee of the Trust, effeclivc as of 
November 7, 2016. 

Dated: January 'f ~017 

I 028I 2-?JDQ,106 · 



A .-Y piblic: or Olla officer completlag this certificate verifies only the idaitily of lhe 
lndiYldml ""° slpod Ibo documonl to which thla certiliclle la a111ebed, and no1 the 
lnlthfta~ ~ or wlidily ofthol d1>cumenl 

State of Calitbmia ) 
) ss 

County of Los ADgeJes ) 

On Janwuy ~ 2017, before me, L4LU'Ct\ Wilbjfe.. , a 
Notary Public for Califamia. personally appeared ROBERT B. KORY, who proved to me on the 
basis of satisfilclory cvidmcc to be the person(s) whose name(s) is/are subscribed ID the within 
instrument, and acknowledged ID me that he/she/they executed the same in hWhafthcir 
authorizocl c:apac:ity(ies), and that by his/her/their signature(s) on the instrument the pcrson{s), or 
the entity upon behalf of which the pcrson(s) acted, executed the instrument. 

I certify under PENAL TY OF PERJURY under the laws of the State of California that 
the foregoing pmagraph is true and correct. WITNESS my hand and official seal. 

(Seal) 
Notary Public 

102882·~ .• 2 
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Electronically FILED by S rior Court Of California, County of LOS Angeles on 03/1412019 06:41 PM Sherri R. Carter, Executive Officer/Clerk of Court, by A .. Brown,Depuly Clerk 
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2 

3 

4 

5 

6 
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11 
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13 

14 
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19 
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21 

22 

23 

24 

25 
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27 

28 

MICHELLE L. RICE, ESQ. (SBN 235189) 
KORY & RICE, LLP 
5455 Wilshire Blvd, Suite 1701 
Los Angeles, CA 90036 
Telephone: (310) 285-1630 
FIIC8imilc: (310) 278-7641 

Attorney for Plainti&Petitioner 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

FOR THE COUNTY OF LOS ANGELES 

CENI'RAL DISTRICT 

LEONARD NORMAN COHEN, LEONARD l 
COHEN INVESTMENTS, LLC l 

Plaintill7Petitioner, 

vs. 

KELLEY ANN LYNCH, 

Defendant/Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. BC 338322 

Hon. Patricia Nieto, Dept. 24 

ACKNOWLEDGEMENT OF 
ASSIGNMENT OF JUDGMENI' 
PURSUANT TO CCP §673; 
DECLARATION OF REEVE E. CHUDD, 
ESQ. IN SUPPORT OF 
ACKNOWLEDGEMENT OF 
ASSIGNMENI' 

TO THE COURT AND ALL INTERESTED PARTIES: 

PLEASE TAKE NOTICE that the Plaintiff and Judgment Creditor, ROBERT B. KORY, AS 

TRUSTEE, THE LEONARD COHEN FAMILY TRUST, does hereby acknowledge assignment, as a 

matter of law upon the death of Plaintiff Leonard Norman Cohen on November 7, 2016, of all right, 

title and interest to the Judgment against 0-efendant and Judgment Debtor, KELLEY ANN LYNCH, 

entered and filed in this matter onMay.15, 2006 and as renewed on July 13, 2015, plus any future 

modifications and renewals thereof. 

Plaintiff and Judgment Creditor's name and current address is: 

- 1 -
ACKNOWLEDGEMENT OF ASSIGNMENT OF JUDGMENT PURSUANT TO CCP §673 



1 ROBERTB. KORY, AS TRUSTEE, 
THE LEONARD COHEN FAMILY TRUST 

2 5455 WILSHIRE BL VD., SUITE 1701 

3 
LOS ANGELES, CA 90036 

4 The Judgment Debtor's name and last known address is: 

5 KELLEY ANN LYNCH 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

1754N. VANNESS AVENUE 
LOS ANGELES, CALIFORNIA 90028 

I declare under penalty of perjury under the laws of the State of California that the foregoing 

is true and correct. 

ROBERT B. KORY, A 
FAMILY TRUST 

- 2 -
ACKNOWLEDGEMENT OF ASSIGNMENT OF JUDGMENT PURSUANT TO CCP §673 



1 

2 

3 

4 

A notary public or other officer completing this certificate verifies 
only the identity of the person signing the document to which this 
certificate ls attached, and not the truthfulness, accuracy, or 
validity of that document. 

s NOTARY ACKNOWLEDGEMENT 

6 State of CALIFORNIA 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

County of l,,s flntitks 
On t'iGO'D \1.\,1019 before me, _ .... L-4a:.au.,r.u:.~ ... )1."-ll\NtlUJi).L\,U.;t....,e..!£__ _____ ,. a notary 

public of the State o'rCalifornia, personally appeared__.&,e.>u..,,.be,.cl:._._""'c:3"',uk::.PYJ.,_.._.-1-f---'' who 'proved to 

me on the basis of satisfactory evidence to be the peison whose name is subscribed to the within 

instrument and acknowledged to me that he executed the same in his authorized capacity, and that by 

his signature on the instrument the person, or tbe entity upon behalf of which the person acted, 

executed the instrument 

I certify under PENAL TY OF PERJURY under the laws of the State of California that the 

foregoing paragraph is hue and correct. 

WITNESS my hand and official seal. 

Signature -lMMM-~ 
Myco~expires Aua11.!>±lY :WU. r 

- 3 -

1·····~w:.::·· 
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Electronically FILED by Superior Cour1 of California, County of Los Angeles on 03114/2019 06:41 PM Sherri R. Carter, Execu1ive Officer/Clerk of Court, by A. Brown,D&PIJIY Clerk 

1 

2 

3 

4 

s 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

MICHELLE L. RICE, ESQ. (SBN 23S189) 
KORY & RICE, LLP 
S4SS Wilshire Blvd., Suite I 701 
Los Angeles, CA 90036 
Telephone: (310) 285-1630 
Facsimile: (310) 278· 764 I 

Attorney for Plaintiff/Petitioner 

SUPERIOR COURT OF THE ST ATE OF CALIFORNIA 

FOR THE COUNTY OF LOS ANGELES 

CENTRAL DISTRICT 

LEONARD NORMAN COHEN, LEONARD > 
COHEN INVES1MENTS, LLC ~ 

) 
Plaintifl7Petitioner, ) 

) 

vs. ) 
) 

KELLBY ANN LYNCH, ~ 
) 

Case No. BC 338322 

Hon. Patricia Nieto, Dept. 24 

DECLARATION OF REEVE E. CHUDD, 
ESQ. IN SUPPORT OF 
ACKNOWLEDGEMENT OF 
ASSIGNMENT 

Defendant/Respondent. ) 
17 ) 

11-----~----------) 
18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

I, Reeve E. Chudd, declare that if called upon to testify in this matter, I woul 

competently testify to the following: 

1. I am an attorney licensed lo practice in California. I am a partner with the law fi 

of Ervin, Cohen & Jessup LLP, Beverly Hills, California. My areas of practice are esta 

planning, probate and trust administration, planned charitable giving, tax-exempt entities, an 

non-tax issues of wealth transfer. 

2. The late Leonard Cohen was a client of our law firm for approximately tw 

decades preceding his death in 2016. I prepared the Restatement of his intervivos revocable trust 

which he executed on May 12, 2005, as well as subsequent amendments thereto. In addition, 

DECLARATION OF REEVE E. CHUDO 



1 
prepared Mr. Cohen's Last Will and Testament, which he executed on May 12, 2005 ("th 

2 
Will"). 

3 

4 

$ 

6 

1 

8 

9 

10 

11 

3. On July 2, 2016, Leonard Cohen executed a Transfer and Receipt, assigning bi 

property to the Leonard Cohen Family Trust " ... whether real, personal or mixed and wheth 

tangible or intangible, where ever located, whether acquired or received before, concurrently wi 

or after the date of execution of this Trust, including but not limited to notes receivable 

partnership interests, government obligations, stocks and bonds." Attached as Exhibit A is a tru 

and correct copy of the executed Transfer and ReceipL 

4. Although the Will was a ''pour over Will", meaning that the sole beneficiary of th 

Will was the Leonard Cohen Family Trust, no probate proceeding was initiated by reason o 

formal title to any recorded a.,set was already held by said Trust and the aforesaid Transfer an 12 

Receipt specified the intent of Mr. Cohen to convey all ownership interests in all of bis assets t 13 

14 

15 

16 

the Trust Accordingly, no Probate Cowt Order was required to establish the rights of the Trus 

in all of Mr. Cohen's assets and property. 

5. Upon the death of Mr. Cohen on November 7, 2016, pursuant to the tenns ofth 

11 Leonard Cohen Family Trust, as amended, Robert B, Kruy was named as successor Trustee o 

18 said Trust, and on Janwuy 4, 2017, Robert B. Kory accepted his appoinunent as successo 

19 Truslee of the Leonard Cohen Family Trust. Attached as Exhibit B is a true and correct copy o 

20 the executed Acceptance of Appointment as Sole Successor Trustee of the Leonard Cohe 

21 Family Trust. 

22 

23 I declare under penalty of perjury under the laws of the State of California that the foregoing 

2, is true and correct. 

25 

26 ,d 
Dated: March!+--, 2019 

27 

28 
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~TATEMENTOFTHELEONARDCOHl:NFAMILYTRUST 

TRANSFER AND RECEIPT 

LEONARD COHEN, as Settlor, hereby tlamfers, grants and conwys the following 
described property ID LEONARD COHEN, a the Trustee of the LEONARD COHEN FAMILY 
TRUST: 

I. Separate Property. Each and every it= of the Settlor's separate property, except 
for (i) any interest in a pension, profit-sharing or Olbcr retiranent plan or in an individual 
retirement ac:count, or (ii) life insunmcc policies on the Im: of Settlor, whether real, personal or 
mixed and whether tangible or intangible, wherever located, whether acquiiecl or received 
before, concurrently with, or after the date of execution of this Trust, including but not limited to 
notes receivable, partnership interests, govemmental obligations, stocks and bonds. 

DIiied: July Z.~ 

Ll!ONAIID COHEN, Selllor 

The furegoing inslnnna,t is hetd>y acccpt,cd Ibis ~day of July, 2016, 

LEONARD COHEN, Trustee 

A~or.,..ollaw' 51 ..... ~ ..... .., .. ..._.dlalnlMlltllwbolipWdlhlldocunwnt1o..,... 

S1ale of California ) 
County of Los Angeles ) 

On .luiy L_ 2016, be1bre mo, 4sfl f,US&"'2'-\ LOr'c°P • a Nowy Publio. 
pmonolly appe,n,il LBOIARD COHBN, whojllvwd ID me OG lho basis uC satisfaelmy ovidcncc 10 bo 
tho jNISIN,(s} whca ~ isf-sulxlcllbod lo !be wilbla lmfnm-, and dnowledpl ID me thal 
liclshollhoy cxoouled lho SIIIIC in hislhcrAheir ,-lboriml Clll*'ilY(ies). and that by hislhetllh«ir 
~ on !be lns1nm.r tl>e p,ncn(I). arthoemty"'°" behalf ofwhidi tho~ acted, 

--tho "*1lmont. 

I cordfy w1dor PENALTY OF PBRJURY undorlhe laws of tho Sbdc of Califumia Iha! the foregoing 
~ fsttuellldCllmd. 
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ACCEPTANCE OF APPOINTMENT AS SOU: SUCCESSOR TRUSTEE 
OF THE LEONARD COHEN FAMILY TRUST 

I, ROBERT B. KORY, the undersigned, declare: 

I. October 2, 1998, LEONARD COHEN, as Sctllor, cxcculed thal certain declaration of 
trust entitled "LEONARD COHEN FAMILY TRUST", creating a revwablc trust by lhal name 
(hereinafter refened to as "the Trustj. Said original declaration oftruat was subsequently 
amended and restated in its entirety by ReslalCmQlt of the Leonard Cohen Family Trust, 
executed by LEONARD COHEN on May 12, 2005 (hereinafter referred to as "the Trust 
lutrument"). · 

2. From the inception of the Trust until lhe present, LEONARD COHEN served as sole 
Trustee oflhc Trust. 

3. Paragraphs 3.1 and 3.2 oflhe Trustlnstrumenl read as follows: 

*3.1 Appol-nt of TrustHs. Selllar, during his or.time, shall haw the power to 
ntmove a TruelH or Co-Tnma.e, to appoint a Co-TruatN OI' Co-Trustaes to serve with the Trustee, 
or lo appoint a succ:aaor Tructae oreo-r....-, said appolntaN lo HrVe at the pleasure of 
Selllor, but not beyond the date of death or Incapacity of Settlor unleae Setllor shall speclflcally 
so designate by a writing ffled with Ille T-. 

"3.2 Succmor Jo,1..... If Setllor llhal c- lo..,.,. • rruatH and no designation 
of a conllnulng aucceHor TIU91ee or Co-T-• ahal have-. made pun1uant lo Pan1graph 
3.1 above, then ROBERT B. KORY •hall - • •ucc-Tlutllff. If ROBERT B. KORY shall I» 
unable or unwUllng lo Hrve u Trustee, !hen ADAM COHEN and LORCA COHEN sllall aerve as 
succeaor Co-T.- or, If either of them llllall be unable or unwHD11111o so Hrve, then the other 
allall Hrve aa sole auccneor TruatH. Tlwiwllar, If a.en, is a vacancy In Ille truatffshlp, then th• 
last Hrvlng Tnmee ahall have the power lo appoint a--.or TIU9Utl8 ancl'or Co-Trust-. 
lncludlng the naming of a a11cce91J1cm of TruatNa and/orCo-TruatH8, by deUverlng a 1lgned 
wrftlnv to the succesaor Trustee Go dealgn....r by him or her,• 

4. LEONARD COHEN did not exercise his power 10 name a successor Trust~ pursuant lo 
Paragraph 3.1 of the Tru!t Instrument .. 

S. LEONARD COHEN died on November 7, 2016. A photocopy of his death <:ertificatc is 
attached hereto. By reason oflhe death of LEONARD COHEN, I am nominated to serve as sole 
successor Trustee of the Trust, pursuant to the afon=said Paragraph 3 .2 of the Trust Instrument. 

6. I do hereby accept appointment as said successor TIUSlcc of the Trust. effective as of 
November 7, 2016. 

Dated: January 'f ~o 17 



A-,. public ......... officer~ 11111 <Oltificalo ftriflos onlytht idcnticyofthe 
individual wflo slped 1he da ,.,_, to wbldl !hit cenillclbl i& Mtached, 1111d not the 
1111111111111-. occunocy er validity ofdlot dDCOm*II 

State of California ) 
) ss 

County of Los Angeles ) 

On Jamuuy ~ 2017, before me, L4uf'en Wi/h i:tt. . a 
Notary Public for California, petSOud!.ly appeaml ROBERT B. KORY. who proved to me on the 
basis of satisfactory IIYidenccto be the person(s) whose 118111C(s) is/are subscribed to lhc within 
instnunent, and acknowledged to me that he/she/they executed the samo in his/her/their 
aulhori7.ed capacity(ies). and that by bis/bcr/their signature(s) on the instrument the person(s), or 
the entity upon behalf of whic:h the person(s) acted, exccu~ the insttument 

I certify under PENAL TY OF PERJURY under tho laws of the State of California that 
the foregoing paragraph is true and com,ct. WITNESS my hand and official seal. 

Notary Public 

2 
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1 MICHELLE L. RICE, SBN 235189 
KORY & RICE, LLP 

2 5455 Wilshire Blvd., Suite 170 I 
Los Angeles, CA 90036 

3 Telephone: (3 I 0) 285-1630 
Facs1mile: (310) 278-7641 

4 

5 Attorney for Plaintiff/Petitioner 

6 

7 

8 

9 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

FOR THE COUNTY OF LOS ANGELES 

CENTRAL DISTRICT 

10 LEONARD NORMAN COHEN, CASE NO.: BC 338322 

11 LEONARD COHEN INVESTMENTS, 
LLC Hon. Patricia Nieto, Dept. 24 

12 

13 

14 
V. 

Plaintiff/Petitioner, 
DECLARATION OF MICHELLE L. 

KELLEY ANN LYNCH, 
15 Defendant/Respondent. 

RICE, ESQ. IN SUPPORT OF EX PARTE 
APPLICATION FOR AN ORDER 
SUBSTITUTING ROBERT B. KORY AS 
TRUSTEE OF THE LEONARD COHEN 
FAMILY TRUST FOR PLAINTIFFS 
LEONARD NORMAN COHEN AND 
LEONARD COHEN INVESTMENTS, LLC 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Complaint Filed: August 15, 2005 
Default Judgment Issued: May 15, 2006 
Default Judgment Renewed: July 13, 2015 

DECLARATION AS TO WHY EX PARTE NOTICE SHOULD NOT BE REQUIRED FOR 

THIS APPLICATION FOR AN ORDER ON SUBSTITUTION OF TRUSTEE FOR 

DECEDENT PURSUANT TO CRC 3.1204(b)(3) 

I. I am an attorney licensed to practice law in California and am the attorney of record 

in this matter. I have personal knowledge of the facts stated in this Declaration, and if called as a 

26 witness I could and would testify to these facts. 

27 

28 
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l 2. I submit this Declaration in support of the Ex Parle Application for an order 

2 allowing substitution of Robert B. Kory, as Trustee of the Leonard Cohen Family Trust, for 

3 decedent Plaintiff Leonard Norman Cohen and his wholly owned entity, Leonard Cohen 

4 Investments, LLC. 

5 3. I represented Plaintiff Leonard Cohen since 2005 until his death on November 7, 

6 2016. After Mr. Cohen's death, I remain legal counsel to Robert B. Kory in his capacity as 

7 Trustee of the Leonard Cohen Family Trust and will continue to represent him in this action. 

8 4. I was co-counsel with certified appellate specialist Wendy Lascher, Esq. of 

9 Ferguson, Case, Orr, Paterson, LLP in the two appeals filed in this matter by Defendant Kelley 

10 Lynch involving the validity of the judgment and its renewal in the Second District Court of 

11 Appeal, appellate case numbers B265753 and 8267794. 

12 5. Plaintiff Leonard Cohen died during the pendency of both appeals filed by 

13 Defendant Kelley Lynch in this case. The appeal in B265753 involved Ms. Lynch's appeal from 

14 this Court's June 23, 2015 Order denying her "Motion for Terminating Sanctions" which sought to 

15 vacate the default judgment entered against her on May 15, 2006 based upon purported lack of 

16 personal jurisdiction for the alleged failure to serve her the summons and complaint. The second 

17 appeal, 8267794, involved her appeal filed on October 16, 2015 from the October 6, 2015 Order 

18 denying her motion to vacate the July 13, 2015 renewal of judgment. 

19 6. On January 25, 2017, appellate co-counsel Wendy Lascher filed a "Motion to 

20 Substitute Trustee in Place of Respondent Leonard Cohen" pursuant to California Code of Civil 

21 Procedure Sections 377.31 and 377.32, and California Rules of Court, rule 8.36(a) in appellate 

22 cases B265753, B267794, and B267409. I attach hereto as Exhibits A and B, true and correct 

23 copies of the motions filed in the Court of Appeal in appeals B265753 and B267794, respectively. 

24 Appellate cases 8265753 and 8267794 involved appeals from two orders issued in this action. 

25 Appellate case 8267409 involved Ms. Lynch's appeal from a denial ofa motion to vacate the 

26 California Registration of a Colorado Permanent Protection Order issued to Mr. Cohen in Los 

27 Angeles Superior Court Case number 8Q033717. 

28 
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1 7. On January 26, 2017, the Court of Appeal issued orders substituting Robert B. 

2 Kory as Trustee for Leonard Cohen in the pending appeals involving Ms. Lynch and Mr. Cohen. 

3 8. The same day, James Renteria, Deputy Clerk of the Court of Appeal, served the 

4 parties to the appeals by electronic mail PDF copies of the January 26, 2017 Orders, signed by the 

5 Presiding Justice, allowing Mr. Kory to be substi luted in place of Mr. Cohen in the appellate 

6 proceedings. I attach hereto, as Exhibits C and D to this Declaration, a true and correct copy of 

7 the two emails I received from Mr. Renteria transmitting the substitution orders in B265753 and 

8 B267794, respectively. 

9 9. Exhibit Eis a true and correct copy of the dockets (Register of Action) in appeals 

10 B265753 and B267794 showing the motions for substitution were made on 01/25/2017 and the 

11 substitution orders were filed on 01/26/2017 in both appeals. 

12 10. Ms. Lynch never objected to or otherwise challenged Mr. Kory's substitution, in 

13 his capacity as Trustee of the Leonard Cohen Family Trust, for Mr. Cohen in the Court of Appeal 

14 proceedings. 

15 11. On July 17, 2017, the Court of Appeal issued the Remittitur in appellate case 

16 number B265753. The case caption of the Remittitur reflected the Court of Appeal's substitution 

17 of"Robert B. Kory, as Trustee" for Leonard Cohen. Attached hereto as Exhibit Fis a true and 

18 correct copy of the file stamped Remittitur issued in the B265753 appeal. 

19 12. On January 16, 2019, the Court of Appeal issued its Opinion in appellate case 

20 number B267794. The case caption of the Opinion in B267794 also reflects the Court of 

21 Appeal's substitution of"Robert B. Kory, as Trustee" for Leonard Cohen in that appeal. 

22 13. On the afternoon of Friday, March I, 2019, I spoke by telephone with Raylene 

23 Lopez, the Deputy Clerk in Division 7 of the Court of Appeal regarding whether the Court of 

24 Appeal had notified the superior court pursuant to the requirement in CRC 8.36(a) of the orders on 

25 substitution issued by the Court of Appeal on January 26, 201 7. Ms. Lopez stated that the orders 

26 on substitution allowing Mr. Kory to substitute as Trustee of the Family Trust for Leonard Cohen 

27 had not been transmitted to the trial court. 
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1 14. On March 4, 2019, I spoke with the clerk in Los Angeles Superior Court 

2 Department 24 and reconfirmed that the orders on substitution had not been transmitted from the 

3 Court of Appeal in appeals B265753 and B267794 and that the superior court had not been 

4 otherwise notified of the action taken by the reviewing court granting Mr. Kory's motion to 

5 substitute. 

6 15. On March 18, 2019, Joshua Dunn, clerk of the Court of Appeal emailed the parties 

7 to the appeal a PDF copy of the Remittitur issued in B267794. I attach hereto as Exhibit Ga true 

8 and correct copy of the email I received by email from Mr. Dunn. 

9 16. The Remittitur in B267794 now appears on the Los Angeles Superior Court's 

10 website in this action as having been filed by the clerk on March 18, 2019. 

11 17. In addition to the grounds and reasons more fully stated in the ex parte 

12 application, pursuant to California Rules of Court, rule 3. I 204(b)(3), applicant should not be 

13 required to inform the Defendant and Judgment Debtor, Kelley Lynch, of this ex parte application 

14 to substitute Trustee made under CCP §377.31 and §377.32 because such substitution is an 

15 absolute right of a decedent's successor in interest which Ms. Lynch has no standing to contest. 

16 Further, Ms. Lynch had been previously served with the Court of Appeal's orders on substitution 

17 allowing Mr. Kory to substitute for Mr. Cohen in the appellate proceedings. Accordingly, no ex 

18 parte notice was given by Plaintiffs' counsel to Defendant in this matter. 

19 

20 I declare under penalty of perjury under the Jaws of the State of California that the foregoing 

21 is true and correct. 

22 

23 DATED: March 'l.J,, 2019 

24 Michelle L. Rice 

25 

26 

27 
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DECLARATION OF 

MICHELLE L. RICE, ESQ. 

EXHIBIT A 



8265753 

IN THE CALIFORNIA COURT OF APPEAL 

SECOND APPELIATE DISTRICT 

DIVISION SEVEN 

LEONARD NORMAN COHEN, 

Plaintiff and Respondent, 

v. 

KELLEY A. LYNCH, 

Defendant and Appellant. 

Appeal from the Los Angeles County Superior Court 
Case Number: BC338322 

Honorable Robert Hess, Judge Presiding 

MOTION TO SUBSTITUTE TRUSTEE IN PIACE 
OF RESPONDENT LEONARD COHEN; 

MEMORANDUM OF POINTS AND 
AUTHORITIES; DECLARATION OF ROBERT B. 

KORY; [PROPOSED] ORDER 

Michelle L. Rice, SBN 235189 
KORY & RICE, LLP 

5455 Wilshire Boulevard, Suite 1701 
Los Angeles, California 90036 

Telephone: (310) 285-1633 
Fax: (310) 278-7641 

*Wendy C. Lascher, SBN 58648 
FERGUSON CASE ORR 

PATERSON LLP 
1050 South Kimball Road 
Ventura, California 93004 

Telephone: (805) 659-6800 
Fax: (805) 659-6818 

Attorneys for Plaintiff and Respondent, 
LEONARD NORMAN COHEN 
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MOTION TO SUBSTITUTE TRUSTEE IN PLACE OF 
RESPONDENT LEONARD COHEN; 

MEMORANDUM OF POINTS AND AUTHORITIES; 
DECLARATION OF ROBERT B. KORY; 

[PROPOSED] ORDER 

Robert Kory, Trustee of the Leonard Cohen Family Trust 

("Trustee"), respectfully moves for an order substituting Trustee as 

respondent on appeal in place of Leonard Cohen in light of Mr. 

Cohen's death on November 7, 2016. Trustee makes this motion 

under Code of Civil Procedure sections 337.31 and 337.32, and 

California Rules of Court, rule 8.36 (a).The motion is based on the 

memorandum of points and authorities and the attached Declaration 

of Robert B. Kory. 

Dated: January 23, 2017 Respectfully submitted, 

KORY & RICE LLP 
Michelle L. Rice 

FERGUSON CASE ORR PATERSON LLP 
Wendy Cole Lascher 

By~:-:-:-___._..p.J:._:'-'--zf:--'""---:+-=-.1...-~ 
Attorneys fo espondent 
Leonard Norman Cohen 
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MEMORANDUM OF POINTS AND AUTHORITIES 

The Los Angeles Superior Court awarded Leonard Cohen $7.3 

million against appellant Kelley Lynch in 2006. Lynch never 

appealed that judgment, but she unsuccessfully attacked it by 

various post-judgment motions. Here, Lynch appeals an order 

denying her 2015 motion for "terminating sanctions" and ordering 

parts of the record to be sealed.1 This case is fully briefed and awaits 

oral argument. 

Mr. Cohen died November 7, 2016. There was an error in the 

original death certificate; an amended one issued December 28. 

Robert B. Kory has accepted appointment as successor Trustee of the 

Leonard Cohen Family Trust. 

Code of Civil Procedure section 337.31 requires a court to 

allow the decedent's personal representative or successor in interest 

to continue a pending action that does not abate upon the plaintiffs 

death, provided the personal representative or trustee file a 

declaration complying with section 337.32. California Rules of Court, 

rule 8.36(a) requires a motion in this court to substitute parties on 

appeal. 

1 In case no. B267794, Lynch appeals from an order denying her 
motion to vacate Cohen's renewal of the money judgment. In case 
no. B267409, Lynch appeals from an order registering in California 
the domestic violence restraining order granted by a Colorado court 
to protect Cohen from Lynch. 

5 



CONCLUSION 

Based on these authorities, Trustee respectfully requests that 

the court order that he be substituted into the case to continue this 

appeal as successor in interest to respondent Cohen. 

Dated: January 23, 2017 Respectfully submitted, 

KORY & RICE LLP 
Michelle L. Rice 

FERGUSON CASE ORR PATERSON LLP 
Wendy Cole Lascher 

By u.2 Toij CrG /Li 
Attorneys~ espon/eni 
Leonard Norman Cohen 

6 



DECLARATION OF ROBERT B. KORY 

Robert B. Kory declares: 

1. I am an attorney licensed to practice in California. I 

make this declaration in support of my motion to substitute myself, 

in my capacity as Trustee of the Leonard Cohen Family Trust, as 

respondent on appeal, in place of the late Mr. Cohen. I have personal 

knowledge of the facts stated in this declaration, and if called as a 

witness I could and would testify to these facts. 

2. Leonard Cohen was the successful plaintiff in this action 

against appellant Kelley Lynch. 

3. Mr. Cohen died November 7, 2016 in Los Angeles, 

California. I attach, and incorporate by reference into this 

declaration, a certified copy of Mr. Cohen's death certificate, 

including the affidavit to amend a record correcting an error in the 

original death certificate. 

4. No proceeding is now pending in California for 

administration of Mr. Cohen's estate. 

5. I am successor Trustee of the Leonard Cohen Family 

Trust. I attach, and incorporate by reference into this declaration, a 

true copy of my Acceptance of Appointment as Sole Successor 

Trustee of the Leonard Cohen Family Trust. 

6. In my capacity as Trustee, I am Mr. Cohen's successor in 

interest as defined in Code of Civil Procedure section 377.11, and 

succeed to his interest in this action. No other person has a superior 

right to be substituted for Mr. Cohen in the pending action. 

7 



I declare under penalty of perjury, under the laws of 

California, that the facts stated in this declaration arc true, and that 

this declaration was executed in _ l...? ~~. California, on 

January_.:.? 0017. 

8 



[PROPOSED] ORDER 

The court has read and considered the motion of Robert B. 

Kory, Trustee of the Leonard Cohen Family Trust, to substitute as 

respondent in place of the late Mr. Cohen. Good cause appearing, IT 

IS HEREBY ORDERED: 

Robert B. Kory, Trustee of the Leonard Cohen Family Trust, 

may continue as respondent in this appeal, in place of Leonard 

Cohen. 

Dated: ______ ,, 2017 

Presiding Justice 

9 



CO-UNTY 6-F:;;-LOS ANGELES 
. --;-: DEPART,_t.1ENT·oF Pupuc HEALTJ:I _ .. ' 

/ 
., -.... . . . -

I 
3201819048828 --~':--, ·LEONMO .... 

I - ,.._.,.____ ..-

1 f.-=;;;;;;;.....-rr,...-;;.,;-;,;-;;;-...-i;;;;;°"";;-;;~,--.:.;;;;ilr,.;;,=;p;,, on1-=a,_..\'minMr--"1 
114-42-11:M 11I07'20111 ·1300 

_ __.... _____ .... 
•I!: s. TREMNNEAV9Ne 

. LDS NIBELE~ . 

•• ~~-E·;· : .. : ·:"'.~_'_:·:~··:}:-, 

J LOO ANGE~ .··. tdt:S: d ;J --~ 

- ,..-..,-

I 
-------- . -·- -·--. -· 
•JOSHUA TRMULUS M.D . 

... --·- - --

____ .....,_...,. ..... ---.. 
-

I _;, .......................... ==-----------------1 1•-ww • 

I -
- . -

_______ .,_., ............. 

--
• • • 

ctil iriEi> COPY o, VITAL RICORD 
'SJ.QIO,~COUNn'OflW.-~. 

-- --
IIIIIIIRIIIIUIII 

·001 u4u9 . / 

) 

, 
.. I 

/ 

:( 

.. 
C 

" z 
.;:: .. ., 
C 
V 



) 

c·o·uNTY b'i=::-:LOS AN.GELES 
DEPARTMENT OF PUBLIC HEALTH 

( ( 
3052018217005 AFFmAVIT TO AMEND A RECORD 3201619041828 

NOWIURl!B. #ITIOUTa,fl'HDTOCOPIEa, 
1Ui'1PU""'!'l'l / OftM.Tl!M.TIOtdl' 1 , ---I I· 

1. f O BIITH. II DeATH O ,t!TAL DEATH· • 

TYPE OR PIIINT CUARL V IN llt.AQC MK ONL V -11411..t J!INNJ IEOOIIII; AN ACTUf:L PART m" THIE Of'Plc:aA. ReCOltD 

PART I INFORMil.TION n, LOCATI! RECORD 
_ .. _ 

1C.'4f 

COHEN ... °"'"".,_ 
I LOS ANGEl.ES 

.. •• . .. \ • .·' • 1-- •• ,._ ••• - ·.- . -·· ·:. : _., .• 
STATalENTOF,~TIONS.T08'ffll/OEATll;:ORFETAL.~IATHRl!CORD PART ff 

........ ....... 
"" 

. \ ·.· 
.; :: 

/.' 

1; 

., 

-_.c· 

"·TOC0RR~T-E~. 
. ' ....• ~_ . 

---'"--.......... 
7308 Ol"8E A~ LOS ANGELES, CA NCH&,.17115 

... ......... ..-........ CITY........ I 

i! .';, 
'I ~,f ,, 

..... 

1031 S. t11111D1 i.ftlUI LOS ASEl.lS, CA, 90019 
Sf~TIIII.OCN.,, .... ""-II0,'111111111. ___ _ -·-uar-.v .. STATEREGISTRAR-OFFICEOFVITALP'5ZfDS 

I\ 

(; .. -... -, · . 

1 
FUNERAL DIRECTOR 

1 
UG,""*"""-TD-•IIWll'J 

I IWIOIIT!a i,._ __ ...._... 

j• ll/Ui/2016 " ; 
! ""Mll_ .. ,..._... 

• I 1211mo1a 

f 

-, ____ _ 
.... __. 1.1 

HUil 1111111111111 
001t54ZOO· 

,\ 

J 

. _) 

r 

( 

... 
C, 

' "' ;~ .. 
0 

~ 
V 

\ 



ACCEPTANCE OF APPOINTMENT AS SOLE SUCCESSOR TRUSTEE 
OF THE LEONARD COHEN FAMILY TRUST 

I, ROBERT 8. KORY, the undenigned, declare: 

1. October 2, 1998, LEONARD COHEN, as Settlor, executed that certain declaration of 
trust entitled "LEONARD COHEN FAMILY TRUST", cJeating a revocable trust by that name 
(hereinafter referred to as "the Tnst"). Said original declaration of trust was subsequently 
amended and restated in its entirety by Restatement of the Leonard Cohen Family Trust, 
executed by LEONARD COHEN on May 12, 2005 (hereinafter referred to as "the Trust 
Instrument"). 

2, From the inception of the Trust until the present, LEONARD COHEN served as sole 
Trustee of the TrusL 

3. Paragraphs 3.1 and 3.2 of the Trust Instrument read as follows: 

"3.1 Appointment of Trulln§. Selllor, during his llletlmo, shall have the power to 
remove I Tn,atettorCO·Truatee, to appoint a Co--Truste• or Cc,.Trvat• .. to serve with the Trust .. , 
or to appoint a ,ucc_or Trustee or Co-Trusten, Hid appolnta11 to serve at the pltasure of 
Settlor, but not beyond the date of death or Incapacity of Sotllor unlffs Settlor shall apeelllcally 
so dealgnate by a writing flied wHh the Truatee. 

''3.2 Succepor Jretee,. If setUor shall cease to ••rv• a1 Trustee and no designation 
of a contlnulng •uccenor Truatee or Co-Trust ... ahall have been made pursuant to Paragraph 
3.1 above, then ROBERT e. KORY ......... as successor Truetoe. If ROBERT B. KORY shall 1M 
unable or unwllllng to Hmt • Tru-. lhen ADAM COHEN and LOIi.CA COHEN shall soMI as 
auccu•or Co.TrusteM or, ff ekher of them shall be una.,.. or lRMHdng to so nrve, ltan the other 
•hall aerve as sole succllSOr Truetoe. Thereaftar, If there lo • vacancy In the trus-hlp, then the 
last nrvlng Truatee ahaH have the power to appoint successor Trust.-. and/or Co-Trustees, 
including the naming of a ·-of Truoteee and/or Co• Trustees, by delivering a signed 
writing to the auccnsor Trustee so dealgnaled by him or her." 

4. LEONARD COHEN did not exercise his power to name a successor Trustee pursuant to 
Paragraph 3.1 oftheTruatlnstnunent .. 

5. LEONARD COHEN died on November 7, 2016. A photocopy of his death certificate is 
attached hereto. By reason of the death of LEONARD COHEN, I am nominated to serve as sole 
successor Trustee of the Trust, JIIIISUllllt to the aforesaid Paragraph 3.2 of tho Trust Instrument. 

6. I do hereby accept appointment as said successor Trustee of the Trust, effective as of 
November 7, 2016. 

Dated: Janua,y 'f ~017 



A notary public or other officer completing this certificate verifies only the identity of the 
individual who signed the document to which this certificate is attached, and not the 
truthfulness, accuracy or validity of that document 

State of California ) 
) ss 

County of Los Angeles ) 

On January ~2017, before me, Lauren it,1:/bi+c ,a 
Notary Public for California, personally appeared ROBERT B~ KORY, who proved to me on the 
basis of satisfactory evidence to be the pcrson(s) whose name(s) is/are subscribed to the within 
instrument, and acknowledged to me that he/she/they executed the same in his/her/their 
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or 
the entity upon behalf of which the person(s) acted, executed the instrument. 

I certify under PENAL TY OF PERJURY under the laws of the State of California that 
the foregoing paragraph is true and correct. WITNESS my hand and official seal. 

LAUREN WILHITE [ 
CO.IIOIHII " 

NOTARTPIIIUC•CALJIOIINlA ! 
LOSAIIGruSCOUNIY I 

llyCaoln. Exp. Illy 10,2017 

(Seal) 
Notary Public 

10288 22800406. J 2 



PROOF OF SERVICE 
I am employed in the County of Ventura, State of California. I 

am over the ~e of 18 and not a party to the within action; my 
business address is 1050 South Kimball Road, Ventura, California 
93004. 

On January 25, 2017, I served lf.: bof.~oing document 
described as "MOTION TO SUBS TRUSTEE IN 
PLACE OF RESPONDENT LEONARD COH)iN_L 
MEMORANDUM OF POINTS AND AUTHOIU'llES; 
DECLARATION OF ROBERT 8. KORY; [PROPOSED] 
ORDER" on the interested parties in the action entitled Leonq,rd 

~~~~~n 'if· K~~ll~· L11~h: ~ Anf.~s Cm1n~ 5,enor CoiC No;iC3 22' Cou of neal JOO Apell te 
1strict. Divis10n Seven Case No.: B26if253. 

[ X ] by placing [ ] the original r X ] a true copy thereof enclosed in 
sea1ed envelopes addressed as follows: 

Kelley A. L!Jlch, Pro Per 
1754 North Van Ness Avenue 
Los Angeles, CA 90028 

[ X ]BY MAIL I am "readily familiar" with the firm's practice of 
collection and processing corresp~mdence for mailing. Under that 
practice the above envelope wou1d be deposited with the U.S. postal 
service on that same day with postage thereon fully prepaid at 
Ventura, California in the ordinary course of business. 1 am aware 
that on motion of the party served, service is presumed invalid if 
postal cancellation date or :P,OStage meter date is more than one day 
after date of deposit for mailing m affidavit. 

[ ] BY PERSONAL SERVICE. I caused personal delivery (I 
personally delivered by hand) of the document{s) listed above to the 
person(s) at the address(es) listed above. (or address(es) as set forth 
on the attached service hst) 

f ] BY OVERNIGHT DELIVERY DeQositing the above 
aocument(s) in a box or other facility regularly maintained b_y the 
U.S. Post Office, Express Mail, overniltht delivery in an envelope or 
paclqige _designated by the U.S. Post O'ffice with delivery fees paid or 
provided for. 

f X 1 (State) I declare under _penalty of perjury under the laws of 
the State of California that the aoove is true and correct. 

Executed on January 25, 2017, at Ventura, California. 

4 --ife Duran 

I 
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EXHIBIT B 



B267794 

IN THE CALIFORNIA COURT OF APPEAL 

SECOND APPELIATE DISTRICT 

DIVISION SEVEN 

LEONARD NORMAN COHEN, 

Plaintiff and Respondent, 

v. 

KELLEY LYNCH, 

Defendant and Appellant. 

Appeal from the Los Angeles County Superior Court 
Case Number: BC338322 

Honorable Robert Hess, Judge Presiding 

MOTION TO SUBSTITUTE TRUSTEE IN PLACE 
OF RESPONDENT LEONARD COHEN; 

MEMORANDUM OF POINTS AND 
AUTHORITIES; DECLARATION OF ROBERT B. 

KORY; [PROPOSED] ORDER 

Michelle L. Rice, SBN 235189 
KORY & RICE, LLP 

5455 Wilshire Boulevard, Suite 1701 
Los Angeles, California 90036 

Telephone: (310) 285-1633 
Fax: (310) 278-7641 

*Wendy C. Lascher, SBN 58648 
FERGUSON CASE ORR 

PATERSON LLP 
1050 South Kimball Road 
Ventura, California 93004 

Telephone: (805) 659-6800 
Fax: (805) 659-6818 

Attorneys for Plaintiff and Respondent, 
LEONARD NORMAN COHEN 
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MOTION TO SUBSTITUTE TRUSTEE IN PI.ACE OF 
RESPONDENT LEONARD COHEN; 

MEMORANDUM OF POINfS AND AUTHORITIES; 
DECLARATION OF ROBERT B. KORY; 

[PROPOSED] OR.DER 

Respondent Leonard Cohen died November 7, 2016. Robert 

Kory, Trustee of the Leonard Cohen Family Trust ("Trustee"), 

respectfully moves for an order substituting himself, in his capacity 

as Trustee, as respondent on appeal in place of Mr. Cohen. Trustee 

makes this motion under Code of Civil Procedure sections 337.31 

and 337.32, and California Rules of Court, rule 8.36 (a). 

The motion is based on the attached memorandum of points 

and authorities and Declaration of Robert B. Kory and the exhibits to 

that Declaration. 

Dated: January 23, 2017 Respectfully submitted, 

KORY & RICE LLP 
Michelle L Rice 

FERGUSON CASE ORR PATERSON LLP 
Wendy Cole Lascher 
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MEMORANDUM OF POINTS AND AUTHORITIES 

The Los Angeles Superior Court awarded Leonard Cohen $7.3 

million against appellant Kelley Lynch in 2006. The Superior Court 

denied Lynch's belated motions to vacate the judgment. Cohen 

renewed the judgment October 6, 2015. In this appeal, Lynch 

challenges the order renewing the judgment. Her opening brief is 

due February 15, 2017.' 

Cohen died November 7, 2016. Robert 8. Kory has accepted 

appointment as successor Trustee of the Leonard Cohen Family 

Trust. There was an error in the original death certificate; an 

amended one issued December 28. 

Code of Civil Procedure section 337.31 requires a court to 

allow the decedent's personal representative or successor in interest 

to continue a pending action that does not abate upon the plaintiffs 

death, provided the personal representative or trustee file a 

declaration complying with section 337.32. California Rules of Court, 

rule 8.36(a) requires a motion in this court to substitute parties on 

appeal. 

1 In case no. 8265753, Lynch appeals from the order denying her 
motion to vacate Cohen's renewal of the money judgment by 
imposing "terminating sanctions". Also in case no. 8265753, Lynch 
appeals an order sealing documents. 
In case no. 8267409, Lynch appeals from an order registering in 
California the domestic violence restraining order granted by a 
Colorado court to protect Cohen from Lynch. 

5 



CONCLUSION 

Based on these circumstances and authorities, Trustee 

respectfully requests that the court order that he be substituted into 

the case to continue this appeal as successor in interest to 

respondent Cohen. 

Dated: January 23, 2017 Respectfully submitted, 

KORY & RICE LLP 
Michelle L. Rice 

FERGUSON CASE ORR PATERSON LLP 
Wendy Cole Lascher 
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DECLARA.TION OF ROBERT B. KORY 

Robert B. Kory declares: 

1. I am an attorney licensed to practice in California. I 

make this declaration in support of my motion to substitute myself, 

in my capacity as Trustee of the Leonard Cohen Family Trust, as 

respondent on appeal, in place of the late Mr. Cohen. I have personal 

knowledge of the facts stated in this declaration, and if called as a 

witness I could and would testify to these facts. 

2. Leonard Cohen was the successful plaintiff in this action 

against appellant Kelley Lynch. 

3. Mr. Cohen died November 7, 2016 in Los Angeles, 

California. I attach, and incorporate by reference into this 

declaration, a certified copy of Mr. Cohen's death certificate, 

including the affidavit to amend a record correcting an error in the 

original death certificate. 

4. No proceeding is now pending in California for 

administration of Mr. Cohen's estate. 

5. I am successor Trustee of the Leonard Cohen Family 

Trust. I attach, and incorporate by reference into this declaratior,, a 

true copy of my Acceptance of Appointment as Sole Successor 

Trustee of the Leonard Cohen Family Trust. 

6. In my capacity as Trustee, I am Mr. Cohen's successor in 

interest as defined in Code of Civil Procedure section 377.11, and 

succeed to his interest in this action. No other person has a supe .-ior 

rightto be substituted for Mr. Cohen in the pending action. 

7 



I declare under penalty of perjury, under the laws of 

California, that the facts stated in this declaration are true, and that 

this declaration was executed in l.,";, ~(Qs, California, on 

January '.2---1 , 2017. 

\24-~~ Robert B. Ko~ 
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[PROPOSED] ORDER 

The court has read and considered the motion of Robert B. 

Kory, Trustee of the Leonard Cohen Family Trust, to substitute as 

respondent in place of the late Mr. Cohen. Good cause appearing, IT 

IS HEREBY ORDERED: 

Robert B. Kory, Trustee of the Leonard Cohen Family Trust, 

may continue as respondent in this appeal, in place of Leonard 

Cohen. 

Dated: -----• 2017 

Presiding Justice 

9 
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ACCEPTANCE OF APPOINTMENT AS SOLE SUCCESSOR TRUSTEE 
OF THE LEONARD COHEN FAMILY TRUST 

I, ROBERT B. KORY, the unden,igned, declan:: 

1. October 2, 1998, LEONARD COHEN, as Senior, executed that certain declaration of 
trust entitled "LEONARD COHEN FAMILY TRUST", creating a ievocablc tnlSt by that name 
(hereinafter referred to as ''the Trust"). Said original declaration of b'Ust was subsequently 
amended and restated in its eotirety by Restatement of the Leonard Cohen Family Trust, 
executed by LEONARD COHEN on May 12, 2005 (hereinafter referred to as ''tho Trust 
Jnstrumenlj. 

2. From the inception of the Trust until the present, LEONARD COHEN served as sole 
Trustee of the Trust. 

3. Paraeraphs 3.1 and 3.2 oftbe Trust Instrument read as follows: 

"3.1 Appolntmant of Truateff. Settlor, during his lifetime, shall have ttHt power lo 
remove a Tnllltee or Cc,. T"'8We1 to appoint• Co. Trustee or Co-Trustees to serve with the Trustee, 
or to appoint a sue-or T-or C:0.Tnasten, Hid 1ppolnten lo ••rv• at the plnoure of 
Senior, but not ...,..nd the - of death or incapacity of Setllor unleH Settlor shall speclflcally 
oo dnlgnate by a writing ffled with the Trusteo. 

"'3.2 sucrneorIMJnt. If Settfor shall cease to serve•• Trustee and no daelgnallon 
of a conUnulng 8\ICCanor TrustM or Co,. Trust••• shall have bean made pursuant to Paragraph 
3.1 obova, lhln ROBERT B. KORY shall Hrvt aa eucceeaor Trustee. If ROBERT B. KORY ahlll be 
unable or unwllllng to eerve as Trustee, then ADAM COHEN and LORCA COHEN shall eerve as 
aucceHOr Co-Trulteff or, if either of them shall b• unable or unwllllng to so Mrve. then the other 
shall •erve aa sole succ-.or Trustee. Thereafter, it there I• a vacancy In the tru1tenhlp1 then the 
last ••rvlng Tl'IIStN shall have the power to appoint sueceasor Trustffll andlor eo-Tt1.111teee1 

lncludlng Iha naming of I succeAlon of TruslNo and/or Co-Trustees, by dallvorlng a slgnod 
writing to th9 aucceseor Truatee 10 dH1gnated by him or her. n 

4. LEONARD COHEN did not exercise his power to name a successor Trustee pursuant to 
Paragraph 3.1 of the Trust Instrument.. 

5. LEONARD COHEN died on November 7, 2016. A photocopy of his death certificate is 
attached hereto. By reason of the death of LEONARD COHEN, I am nominated to serve as sole 
successor Trustee of the Trust, pursuant to the aforesaid Paragraph 3.2 of the Trust Instrument. 

6. I do hen:by accept appointment as said successor Tru:,tee of the Trust, effective as of 
November 7, 2016. 

Dated: January_ 'f ~a 17 

~ 



A notary public or other officer compleling this certificate verifies only the identity of the 
individual who signed the document to which this certificate is attached, and not the 
truthfulness, accuracy or validity of that document 

State of California ) 
) ss 

County of Los Angeles ) 

OnJanuary~2017,beforeme, Lauren lt,J:Jhi+c ,a 
Notary Public for California, personally appeared ROBERT B. KORY, who proved to me on lhe 
basis of satisfactory evidence to be the person{s) whose name(s) is/are subscribed to the within 
instrument, and acknowledged to me that he/she/they executed the same in his/her/their 
authorized capacity(ies), and that by his/her/their signaturc(s) on the instrument the pcrson(s), or 
the entity upon behalf of which the person(s) acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of California that 
the foregoing paragraph is true and correct. WITNESS my hand and official seal. 

(Seal) 
Notary Public 

10288.2:2300406.J 2 

!@"'.'". ~ ·. _:.: ! . . 
LAUREN~ I 
COIAl2Gfflll <> 

IIOTW PVIUCoWIQPIA l!i 
LOUIIGaESCOIIIIY 

MyCamm.EJp.llyl0,2111 I 



PROOF OF SERVICE 

I am employed in the County of Ventura, State of California. I 
am over the age of 18 and not a pllrty to the within action; my 
business address is 1050 South Kimball Road, Ventura, California 
93004. 

On January 25, 2017, I serve~
1
trf i?f.'ifoing document 

described as "MOTION TO SUBS TRUSTEE IN 

tt1t~~~ig:8~Jff6V~~~uWlA~t1BS· 
DECLARATION OF ROBERT B. KORY; [PROPOSED] 
ORDER" on the interested parties in the action entitled ~nard 

r .~ L · An I n n r 
ourt 22· o A con A e a 

D1Stnc Divi 1 v n a N .: 2 

[ X ] by placing r ] the originalJ X ] a true copy thereof enclosed in 
sealed envelopes addresse as follows: 

Kelley A. L')'J!ch, Pro Per 
1754 North Van Ness Avenue 
Los Angeles, CA 90028 

[ X ]BY MAIL I am "readily familiar" with the firm's practice of 
collection and processing corresPQndence for mailing. Under that 
practice the above envelo~ would be deposited with the U.S. postal 
service on that same day with .Postage thereon fully prepaid at 
Ventura, California in the ordinary course of business. l am aware 
that on motion of the party served, service is presumed invalid if 
P9Stal cancellation date or J?,Ostage meter date is more than one day 
after date of deposit for mailing m affidavit. 

[ ] BY PERSONAL SERVICE. I caused personal delivery (I 
personally delivered by hand) of the document(s) listed above to the 
person(s) at the address(es) listed above. (or address(es) as set forth 
on the attached service hst) 

r ] BY OVERNIGHT DELIVERY DeJ!ositing the above 
aocument(s) in a box or other facility regularly maintained by the 
U.S. Post Office, Exoress Mail overnight delivery in an envelo~ or 
pac~ge designatedl>y the U.S. Post Office with aelivery fees paid or 
provided for. 

r X 1 (State) I declare under _penalty of perjury under the laws of 
the State of California that the above is true and correct. 

1 



B265753 

~ORDER 

The court has read and considered the motion of Robert B. 

FIL 1E D 
Jan 26, 2017 
JOSEPH A. LANE, Clerk 

James Renteria peputy Clerk 

Kory, Trustee of the Leonard Cohen Family Trust, to substitute as 

respondent in place of the late Mr. Cohen. Good cause appearing, IT 

IS HEREBY ORDERED: 

Robert B. Kory, Trustee of the Leonard Cohen Family Trust, 

may continue as respondent in this appeal, in place of Leonard 

Cohen. 

Dated: Jan 26 201z .XOOX 

Presiding Justice 

9 



DECLARATION OF 

MICHELLE L. RICE, ESQ. 

EXHIBIT C 



Substitution of Party: "_B265753 "_ - Cohen v. Lynch 

From: Renteria, James (James.Renteria@jud.ca.gov) 

To: mrice@koryrice.com; wlascher@fcoplaw.com; kelley.lynch.2010@gmail.com 

Date: Thursday, January 26, 2017, 09:23 AM PST 

Please See Attached. 

-JR 

James Renteria, Deputy Clerk 

COURT OF APPEAL. SECOND APPELLATE DISTRICT 

300 South Spring Street Y Second Floor North Tower V Los Angeles. CA 90013 

General: 213-830-7000 Y Direct: 213-830-7130 

james.renteria@jud.ca.gov Y courts.ca.gov/2dca Y facebook.com/2dcoa 

Committed to providing fair and equal access to justice for all Californians 

B265753_0FF.pdf 
115.6kB 



B265753 

~ORDER 

The court has read and considered the motion of Robert B. 

FILED 
Jan 26, 2017 
JOSEPH A. LANE, Clerk 

James Renteria pepyty Clerk 

Kory, Trustee of the Leonard Cohen Family Trust, to substitute as 

respondent in place of the late Mr. Cohen. Good cause appearing, IT 

IS HEREBY ORDERED: 

Robert B. Kory, Trustee of the Leonard Cohen Family Trust, 

may continue as respondent in this appeal, in place of Leonard 

Cohen. 

Dated: Jan 26 2017 , ~oox 

Presiding Justice 

9 



DECLARATION OF 

MICHELLE L. RICE, ESQ. 

EXHIBITD 



Party Substituted: "_8267794"_ - Cohen v. Lynch 

From: Renteria, James (James.Renteria@jud.ca.gov) 

To: kelley.lynch.2013@gmail.com; mrice@koryrice.com; wlascher@fcoplaw.com 

Date: Thursday, January 26, 2017, 09:33 AM PST 

Please See Attached. 

-JR 

James Renteria, Deputy Clerk 

COURT OF APPEAL. SECOND APPELLATE DISTRICT 

300 South Spring Street V Second Floor North Tower Y Los Angeles. CA 90013 

General: 213-830-7000 'I Direct 213-830-7130 

james.renteria@jud.ca.gov Y court5.ca.99v/2dca Y facebogk.coml2dcoa 

Committed to providing fair and equal access to Justice for all Californians 

8267794_0FF.pdf 
113.BkB 



~ORDER 

The court has read and considered the motion of Robert B. 

FILED 
Jan 26, 2017 
JOSEPH A. LANE, Clerk 

James Renteria Deputy Clerk 

Kory, Trustee of the Leonard Cohen Family Trust, to substitute as 

respondent in place of the late Mr. Cohen. Good cause appearing, IT 

IS HEREBY ORDERED: 

Robert B. Kory, Trustee of the Leonard Cohen Family Trust, 

may continue as respondent in this appeal, in place of Leonard 

Cohen. 

Dated: ,Ian 26 2011 , ;tmX 

Presiding Justice 

9 



DECLARATION OF 

MICHELLE L. RICE, ESQ. 

EXHIBIT E 



Appellate Courts Case Information 

2nd Appellate District I Change court v I 

Court data last updated: 03i20/2019 04: 14 PM 

Docket (Register of Actions) 

Kory v. Lynch 

Division 7 

Case Number B267794 

Date Description 

10/27/2015 Notice of appeal 

lodged/received. 

10/27/2015 Civil case information 

statement filed. 

10/30/2015 Order waiving filing 

fee. 

11/05/2015 Received copy of 

document filed in trial 

court. 

01/14/2016 Default re: 8.130(b) 

rptrs fees not 

deposited rcvd. dtd. 

01/14/2016 Appeal dismissed per 

rule 8.140(b). 

01/19/2016 Motion filed. 

02/16/2016 Order of dismissal 

vacated. 

Notes 

Kelley Lynch noa 10/16/15 

8.122 with reporter's transcript. 

by appellant to vacate dismissal and amend designation of record on appeal 

Good cause appearing, the order of dismissal filed January 14, 2016, is 

vacated and the appeal filed October 16, 2015, is reinstated. Appellant is 

granted relief from any and all current defaults occasioned by his/her failure to 

perform acts required by the rules of court for procuring the record on appeal, 
including leave to amend designation of record. Appellant shall within 30 days 

from the date of this order perform any act for which the superior court has 

placed appellant in default. All acts in compliance with this relief order are to be 

performed in the Los Angeles Superior Court at 111 North Hill Street. Room 
111, Los Angeles, California. 



02/23/2016 Order filed. 

02/23/2016 Reporter's transcript 

filed. 

04/11/2016 Email sent to: 

04/11/2016 Default notice 

received-appellant 

notified per rule 

8.140(a}(1). 

04/19/2016 Change of address 

filed for: 

05/31/2016 Association of 

attorneys filed for: 

10/17/2016 Email sent to: 

10/18/2016 Appellant's notice 

designating record on 

appeal filed in trial 

court on: 

10/18/2016 To court. 

10/21/2016 Order filed. 

11/15/2016 Record on appeal 

filed. 

11/18/2016 Requested -

extension of time 

11/18/2016 Granted - extension 

of time. 

12/02/2016 Record imaged. 

01/10/2017 Stipulation of 

This Court's order issued on February 16, 2016, is corrected as follows: 

Appellant's designation of record for notice of appeal filed October 16. 2015, is 

amended and the clerk of the Superior Court is ordered to proceed with the 

preparation of the a clerk's transcript as designated on October 27, 2015, and 

appellant will lodge reporter's transcript dated October 6, 2015, directly with the 

Court of Appeal. 

R-1 (10/6/2015) 

Civil Appeals, re Regarding the non-compliance of the order vacating the 

dismissal order; what did appellant not do? docket## 180 190 and schedule 

action did 4/11/2016 docket ## 180 190 and schedule action did 4/11/2016 

superior court sent non-compliance of our order vacating the dismissal 

2/16/2016; see emit to superior court (4/11/2016) 

Attorney Michelle Rice for respondent, Leonard Cohen 

Ferguson Case Orr Paterson LLP associate in for respondent 

Justin; sent the 2/23/2016 order 

8.122 with reporter's transcript 10/27/2016 

Proposed order 

THE COURT: On the Court's own motion the Superior Court is ordered to 

proceed with the preparation of the preparation of the clerk's transcript as 

designated on October 27, 2015. The reporter's transcript was lodged with this 

Court on February 23, 2016. The clerk's transcript shall be filed wtth this court 

within 30 days from the date of this order. 

Clerk's transcript due (in 30 days from 10/21/2016 pursuant to order) reporter's 

transcript is on the shelf in pre-docket section) 

C-2 (420 Pages) R-1 (10/6/2015) 

Appellant's opening brief. Requested for 01/17/2017 By 21 Day(s) 

Appellant's opening brtef. Due on 01/15/2017 By 21 Day(s) 

extension of time filed Appellant's opening brief. Due on 02/15/2017 By 31 Day(s) 
to: 

01/25/2017 Motion filed. 

01/26/2017 Order filed. 

02/14/2017 Record omission 

letter received. 

Motion to substitute Robert Kory as trustee of lhe respondent's family trust in 
place of respondent. now deceased. 

Robert Kory, Trustee of the Leonard Cohen Family Trust, may continue as 
respondent in this appeal, in place of Leonard Cohen. 

Dated February 14, 2017 Seeking supplemental clerk's transcript with Motion 
to vacate renewal of judgment filed below in July 28, 2015 



02/14/2017 Suspend briefing. 

02/16/2017 Email sent to: 

02/24/2017 Supplemental 

record/transcript filed. 

Defendant and Appellant: Kelley Lynch 

Pro Per 

Civil Appeals re 2/14/2017 Record Omission Letter. 

Clerk's-1 (73 Pages) 

04/05/2017 Appellant notified re Appellant's opening was due on March 27, 2017 
failure to timely file 

opening brief. 

04/20/2017 Appellant's opening Defendant and Appellant: Kelley Lynch 

brief. Pro Per 

04120/2017 Received document exhibits to AOB [27 pages] received from appellant Kelly Lynch 
entltled: 

04/21/2017 Default appellant; no Appellant Kelly Lynch 
certificate of 

interested persons 
filed. 

04/24/2017 Certificate of 

interested entities or 

perscns filed by: 

04/24/2017 Order filed. 

04/2812017 Email sent to: 

Party: Kelly Lynch 

Permission to file Appellant's Exhibit to Appellant's Opening Brief, received for 
filing on April 20, 2017, is hereby denied. 

email to appellant requesting copies of AOB at soonest convenience. 

04/2812017 Email received from: email from appellant Lynch re: copies of AOBs 

0511912017 Requested -

extension of time 

05/19/2017 Granted - extension 
of time. 

06/1912017 Requested -

extension of time 

06/19/2017 Granted - extension 

Respondent's brief. Requested for 06/21/2017 By 30 Day(s) 

Respondent's brief. Due on 06121/2017 By 30 Day(s) 

Respondent's brief. Requested for 07121/2017 By 30 Day(s) 

of time. Respondent's brief. Due on 07/21/2017 By 30 Day(s) 

07/20/2017 Respondent's brief. Plaintiff and Respondent: Robert B. Kory 

Attorney: Michelle Lorraine Rice 

Attorney: Wendy C. Lascher 

07/20/2017 Certificate of Respondent (See Respondent's Brief filed 7/20/17) 
interested entities or 
perscns filed by: 

07/21/2017 Something is due; $390 Responsive filing fee 
see note. 

07/24/2017 Motion/application to Filed by Respondent re: (1) Complaint filed 8/15/2005 "Attached" (2) 
augment record filed. Incorporate the record in case 8265753 

07/26/2017 Stipulation of 

extension of time filed Appellant's reply brief. Due on 09/11/2017 By 33 Day(s) 
to: 



08/14/2017 Order filed. The court has read and considered respondent's July 24, 2017 motion to 

augment. No opposition thereto was filed. Good cause appearing therefor, IT 

IS HEREBY ORDERED Iha! respondent's motion is granted. The record on 

appeal is augmented with lhe Complaint filed August 15. 2005, as attached to 

the molion. IT IS FURTHER ORDERED that court incorporates by reference 

the clerk's and reporter's transcripts that comprise the record in the prior 

appeal 8265753 as part of the record on appeal in 8267794. 

09/11/2017 Appellant's reply .Defendant and Appellant: Kelley Lynch 

brief. Pro Per 

09/11/2017 Case fully briefed. 

09/11/2017 Notice sent to parties 

re: case fully briefed. 

09/26/2017 Email sent to: email to appellant re: copies of ARB not received (e-filed on 9/11/17); 

09/05/2018 Calendar notice sent. October 4, 2018 at 10:00 a.m. 

Calendar date: 

09/11/2018 Request filed to: 

09/24/2018 Oral argument 

rescheduled 

09/26/2018 Letter sent to: 

Ferguson Case ORR Paterson LLP dated 9/11 /18 in re request to continue oral 
argument 

Please note thal oral argument for the matter mentioned above has been 
continued lo November 2, 2018 at 1 :30 p.m. 

COUNSEL: Both appellant Kelley A. Lynch and respondent Robert B. Kory, as 

Trustee, reference the allegations of the complaint in their briefs, although lhe 

complaint is not included in the appellate record. We request appellant by 

October 4, 2018 to file a conformed copy of the complaint she filed in the 

superior court on August 15, 2005. If appellant does not have a copy of the 

complaint, she is promptly to notify counsel for respondent, and respondent is 
to file a conformed copy ... 

10/0212018 Calendar notice sent. November 2, 2018 at 1 :30 p.m. •appellant Lynch's calendar notice sent by US 
Calendar date: 

10/10/2018 Request filed to: 

10/15/2018 Oral argument 

rescheduled 

1110912018 Calendar notice sent 

electronically. 

Calendar date: 

11116/2018 Request for oral 

argument filed by: 

12/14/2018 Cause argued and 

submitted. 

01/16/2019 Opinion filed. 

01/31/2019 Rehearing petition 

filed. 

Mail 

respondent's request to continue oral argument 

Oral argument for lhe case mentioned above has been continued to December 

14, 2018 at 1 :30 p.m. The court has twice rescheduled the date for oral 

argument at the request of the parties after calendar notices were sent. 

Continuing a case at that point seriously interferes with the court's ability to 

effectively manage its caseload. No further continuances will be permitted. 

December 14, 2018 at 1:30 p.m. 

Wendy Lascher of Ferguson Case Orr Paterson LLP for respondent Robert B. 
Kory -- (805) 659-6800 

(Signed Unpublished) 

respondent Kory 

01/31/2019 Request for judicial respondent Kory 

notice filed. 



02104/2019 Order filed. Respondent's January 31, 2019 petition for rehearing and request for judicial 
notice are denied. 

0311812019 Remittitur issued. 

03118/2019 Case complete. 

Click here to request automatic e-mail notifications about this case. 

Careers I Contact Us I Accessibility I Public Access to Records I 
Terms of Use I Privacy 

© 2019 Judicial Council of California 



Appellate Courts Case Information 

2nd Appellate District 

Court data last updated: 03/20/2019 04:14 PM 

Docket (Register of Actions) 

Cohen v. Lynch 

Division 7 

Case Number 8265753 

Date Description 

07130/2015 Notice of appeal 

Notes 

7128115 Kelley Lynch 

8.122 clerks no rt 

I Change court v I 

lodged/received. 

07130/2015 Notice of appeal 7128/2015 Kelley Lynch as to appeal of Motion for termination sanctions. 

lodged/received. 

07/3012015 Order waiving filing SCLA fees only 

fee. 

0713012015 Default notice sent­

appellant notified 

per rule 8.100(c). 

08/11/2015 Order waiving filing 

fee. 

08/19/2015 Default letter sent; both appeals 

no case 
information 

statement filed. 

08131/2015 Civil case 

information 

statement filed. 

08131/2015 Civil case 

information 
statement filed. 

09116/2015 Filed proof of 

service. 

6125/2015 Judgment 

512912015 Judgment 

Kelley Lynch 

01119/2016 Record on appeal Clerk's-6 & Supplemental Clerk's -2 (1703 pages) 

filed. 

02102/2016 Record imaged. 



02101/2016 Motion/application by appellant dtd 1122/2016 re incomplete record on appeal or Motion to 

to augment record Augement 

filed. supplemental clerks 

0210312016 Letter sent to: ... NOTICE RE: RULE 8.155(b) (8.340(b)) • BRIEFING STAYED ... 

02/23/2016 Received SCLA tumdown notice on omission letter 

document entitled: 

02123/2016 Augmentation Supplemental clerks 

granted. (See 
order.) 

02123/2016 Augmentation 

order faxed to: 

04119/2016 Change of address Attorney Michelle Rice for respondent, Leonard Cohen 

filed for: 

0511612016 Augmented record Clerk's-1 

filed. 

05/25/2016 Association of Respondent Leonard Cohen's counsel of record associates in Wendy Lascher as 
attorneys filed for: co-counsel. 

06115/2016 Appellant's Defendant and Appellant: Kelley A Lynch 
opening brief. Pro Per 

0611512016 Request for judicial Appellant's request for judicial notice of unpublished case of Jordan v. O'Connor 

notice filed. Hospital CAL, H038107 (CAL Ct. App. 2013) 

0612712016 Opposition filed. to appellant's request for judicial notice 

0612912016 Request for judicial 

notice denied. 

07105/2016 Filed document 

entitled: 

Trial court order on plaintiffs ex parte application for motion to seal portions of the 

court record. 

0710512016 Motion/application Respondent's motion to augment with attached documents .... NOTE ... Portions 

to augment record of motion filed under seal. See trial court sealing order filed concurrently. 
filed. Public/redacted version of motion filed with sealed version. 

07108/2016 Requested -

extension of time Respondent's brief. Requested for 08/19/2016 By 35 Day(s) 

0711112016 Granted -

extension of time. Respondent's brief. Due on 08/19/2016 By 35 Day(s) 

07/11/2016 Opposition filed. Opposition to respondent's motion to augment. 

07/12/2016 Filed letter from: Respondent's letter to court re documents attached to motion to augment with 
attached documents submitted for filing on July 5, 2016. 

07/18/2016 Filed document Proposed order re: motion to augment. 
entitled: 

07/18/2016 Received: 

07122/2016 Reply filed to: 

07/25/2016 Received: 

07126/2016 Response filed: 

respondent's reply concerning motion to augment 

Respondent's reply concerning respondent's motion to augment record NOTE· 
PERMISSION TO FILE GRANTED 

Appellant, Kelley Lynch, letter in response to respondent's reply 
NOTE•• PERMISSION TO FILE NEEDED 

Appellant, Kelley Lynch, letter in response to respondent's reply 
Note•• Permission to file granted. 



07/26/2016 Augmentation 

granted. (See 

order.) 

08/18/2016 Requested -

The court has read and considered the motion of respondent Leonard N. Cohen 

to augment the clerk's transcript and to require compliance with rule 8.45, and the 

opposition of appellant Kelley Lynch to that motion, and the supporting 

documents filed by each party. Good cause appearing, IT IS HEREBY 

ORDERED: ( 1) The record on appeal is augmented with the pleadings and 

reporte~s transcript submitted as B265753 Cohen Aug. (2) The clerk is directed to 

keep pages 11-147 of B265753 Cohen Aug. separate from the rest of the clerk's 

transcript on appeal as required by rule 8.45(c) and as specified in Paragraph 4 

of the trial court's sealing order. (3) Pending the outcome of this appeal, the clerk 

of this court is directed to keep separate from the rest of the appellate record 

those portions of the clerk's transcript ordered sealed by the trial court's order of 

May 29, 2015 (a copy of that trial court order was filed in this court on July 5, 
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Defendant Kelley A. Lynch appeals from an order denying 

her motion for terminating sanctions against plaintiff Leonard 

Norman Cohen and from a separate order granting Cohen's 
motion to seal portions of the declaration that Lynch attached to 
her motion, as well as certain of the exhibits attached to the 

declaration. l 

Lynch filed her sanctions motion in 2015. Notwithstanding 
the word "sanctions" in the title, the primary relief Lynch sought 

in the motion was an order vacating a default judgment entered 
against her in 2006. Lynch argued that the judgment should be 

vacated because Cohen never served the summons and complaint 

on her. She. claimed that Cohen's statements to the trial court 
that she was served were false and that the default judgment was 
the product of extrinsic fraud perpetrated by Cohen. In denying 

Lynch's sanctions motion, the trial court concluded that she 
previously had made the identical claim more than a year earlier 

in an unsuccessful motion to vacate the default judgment. The 
court thus deemed the sanctions motion an untimely motion for 
reconsideration of the order denying Lynch's motion to vacate, 

and it found no reason to revisit that order. 
The court's characterization of the sanctions motion was 

accurate. In that motion, Lynch repackaged her claims of 

fabricated service and extrinsic fraud from the motion to vacate, 
and put a different label on it. Lynch's change in nomenclature 
from "vacate" to "sanctions" does not mask that the sanctions 

1 Cohen died on November 7, 2016. After this death, we 
granted the motion of Robert B. Kory, as trustee of the Leonard 
Cohen Family Trust, to substitute for Cohen as the respondent in 
this appeal. For ease of reference, we will use the name Cohen to 
refer to both Cohen individually and Kory as trustee. 
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motion was a motion for reconsideration of the order denying her 
motion to vacate. Lynch sought the same relief she sought in the 
motion to vacate (an order vacating the default judgment), and 
she presented as the grounds for that relief the same grounds she 

had presented in the motion to vacate (Cohen's allegedly false 
statements about service that constitute extrinsic fraud). Orders 
denying reconsideration motions are not appealable in and of 
themselves; they may be reviewed on appeal only as part of a 
timely appeal from the denial of the order on which 

reconsideration was sought. (Code Civ. Proc., § 1008, subd. (b)2}. 
Lynch did not appeal from the order denying her motion to 
vacate. Thus, we dismiss Lynch's appeal from the order denying 

what she has named a motion for sanctions but that we conclude 

is a motion for reconsideration. 
The sealing order is appealable. We reverse the order with 

respect to three of the documents that were sealed. We affirm it 
· as.to all of the other sealed material because Lynch has failed to 

demonstrate on appeal that the sealing of these records did not 
meet the standards for sealing set forth in rule 2.550 of the 
California Rules of Court. 

FACTUAL AND PROCEDURAL BACKGROUND 

Leonard Cohen was a well-known singer and songwriter. 
Cohen employed Lynch as his personal manager for 16 years. He 
terminated Lynch's employment in October 2004 because she 

embezzled millions of dollars from him. 

2 Unless otherwise specified, all statutory references are to 
the Code of Civil Procedure. 
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A. Cohen's Complaint 01ld the Default Judgment Agai11St 
Ly11Ch 

On August 15, 2005, Cohen filed a complaint for damages 

against Lynch arising from the alleged embezzlement. Cohen's 

complaint asserted causes of action for fraud, conversion, breach 

of contract, breaches of fiduciary duty, negligence, injunctive 

relief, imposition_of constructive trust, and an accounting. 

A registered process server whom Cohen's counsel retained 

filed a proof of service in the trial court stating that he attempted 

to personally serve the summons and complaint on Lynch at 2648 

Mandeville Canyon Road, Lo.9 Angeles, California on August 17, 
2005, and then again every day from August 19 through 

August 23, 2005, for a total of six attempts. The process server 

stated that two of the attempts were in the morning, one was in 

the afternoon, and three were in the evening; each time, nobody 

answered the door. The process server further stated that he was 
able to serve the summons and complaint on Lynch through 

substituted service on August 24, 2005. He said he accomplished 

the substituted service by giving a copy of the papers to a woman 

at 2648 Mandeville Canyon Road who answered the door, and 

thereafter mailing another copy to Lynch at that address.a The 

process server identified the woman to whom he gave the papers 

as "Jane Doe," a "co-occupant" of the residence, and described her 

3 Section 415.20, subdivision (b), authorizes substituted 
service in the manner in which the process server said he 
accomplished it. 
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as white, with blonde hair and black eyes, and about 5 feet 7 

inches and 135 pounds.4 

4 Registered process servers retained by Cohen's attorney 
were able to personally serve Lynch at the Mandeville Canyon 
Road address in two other actions Cohen filecl against Lynch in 
2005. The first of those actions was filed on October 11, 2005 
(Super. Ct. L.A. County, No. BC341120). In that action, Cohen 
sought the recovery of business records and other personal 
property belonging to him that Lynch allegedly had in her 
possession and had refused to return to him. The summons and 
complaint were personally served on Lynch at the Mandeville 
Canyon Road address on October 11, 2005. Later that month, 
pursuant to an ex parte writ of possession, the Sheriffs 
Department removed from that address boxes of records and 
personal property. On May 9, 2006, the trial court entered a 
default judgment declaring Cohen the rightful owner of the 
personal property that the Sheriffs Department had seized. The 
other action was filed on October 14, 2005 (Super. Ct. L.A. 
County, No. BS099650). In that action, Cohen sought a 
restraining order against Lynch based on allegedly disturbing 
voice mail messages and email messages that he had received 
from her. The application for the restraining order was 
personally served on Lynch at the Mandeville Canyon Road 
address on October 18, 2005. On November 3, 2005, the trial 
court entered a three-year restraining order against Lynch. 

In addition to the 2005 restraining order, Cohen sought and 
obtained in 2008 a "permanent protection order" against Lynch 
from a state court in Colorado, where Lynch lived for a period of 
time. In 2011, Cohen had the Colorado order registered in 
California. In 2015, Lynch moved to set aside the California 
registration of the Colorado order. On September 1, 2015, the 
trial court entered an order denying Lynch's motion. Her appeal 
from that order is pending in this court. 
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Lynch failed to answer or otherwise respond to the 

complaint. On December 5, 2005, Cohen requested that the trial 
court enter a default judgment; the request was supported by the 

process server's proof of service of the summons and complaint. 

On the same day, Cohen's attorney sent Lynch a copy of the 

request for default judgment by first class mail to her Mandeville 

Canyon Road address. Lynch was.evicted from that address in 

December 2005. After learning of the eviction through email 
communications with Lynch herself, Cohen's counsel sent copies 
of all the court filings in the case to Lynch via email. Lynch 
responded to a number of those emails. 

On May 15, 2006, the trial court entered a default 
judgment against Lynch. The court swarded Cohen $7,341,345, 
which it broke down into $6 million in damages and $2,341,346 in 
prejudgment interest at the rate of 10 percent per annum. The 
court also imposed a constructive trust on "money and property 
that Lynch wrongfully took and/or transferred while acting in her 
capacity as trustee for the benefit of [Cohen]." And the court 
declared that Lynch did not rightfully own any interest in 

Traditional Holdings, LLC, an entity that Cohen had created, "or 
any other entity related to Cohen," and that any interest she held 
in those entities was as a trustee for Cohen. 

B. Lynch's Motion To Vacate the Default Judgment 

Seven.years later, on August 9, 2013, Lynch filed a motion 
to vacate the default judgment. Lynch argued that Cohen never 
served her with the summons and complaint; thus, the trial court 
never acquired personal jurisdiction over her and the default 
judgment was void. 
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According to Lynch, the process server could not have made 

failed attempts to personally serve her at the Mandeville Canyon 
Road address because she "consistently" was present there on the 
days and at the times he said he tried to serve her. Nor, Lynch 

claimed, could the process server possibly have effected 
substituted service at the Mandeville Canyon Road address 
because nobody resembling "Jane Doe," the co-occupant female to 
whom he said he gave the papers, was living there at the time. 
Lynch submitted an unsigned declaration attesting to her claims 

about never being served. Lynch's son, John Rutger Penick, 
submitted a declaration stating that he was living with his 
mother at the Mandeville Canyon Road address during the period 

in August 2005 when Cohen's process server was alleged to have 
tried to serve Lynch and then effected substituted service. 
According to Penick, his mother "was home at all times during 
this period oftimet and that he "was frequently present as well" 

in that period. And Penick stated that nobody matching the 
description of"Jane Doe" lived at the residence during the period 

in question. 
Lynch claimed that the process server's statements that 

Lynch was served were false and constituted "extrinsic fraud" 

that prevented her from presenting a defense to Cohen's suit on 
the merits, resulting in the entry of a wrongful default judgment. 
Lynch pointed out that courts have inherent equitable power to 
set aside a default judgment when it rests on extrinsic fraud. 
(E.g., Rodriguez u. Cho (2015) 236 Cal.App.4th 742, 750.) 

As to notice, Lynch asserted that she was unaware that 
Cohen had sued her and obtained a default judgment until April 
2010, and therefore her motion to vacate the judgment was not 

untimely. Lynch did not explain, however, why she waited more 
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than three years to bring the motion after allegedly first learning 
of Cohen's suit and the judgment. 

In addition to claiming that Cohen fabricated service and 

perpetrated extrinsic fraud, Lynch alleged that Cohen had 

committed tax fraud.5 Lynch further alleged that she had 

reported Cohen's alleged tax fraud to federal governmental 
authorities and that Cohen sued her in retaliation for her 

reporting of this fraud. Lynch also alleged that Cohen had 

defrauded her of her ownership interest in certain companies, 
withheld commissions for her services, slandered and maligned 
her, and that she ended up homeless as a result of Cohen's 
actions against her. 

In opposing Lynch's motion, Cohen argued that his process 
server had complied with the statutory requirements for 

substituted service (§ 415.20, subd. (b)) and therefore service on 
Lynch was presumptively valid pursuant to section 647 of the 
Evidence Code. Cohen further argued that Lynch had failed to 
overcome that presumption because she did not show that the 

process server's proof of services constituted extrinsic fraud. In 
that regard, Cohen presented evidence that, in August 2005, 

Lynch matched the description of the "Jane Doe" to whom the 

process server gave the summons and complaint at the 

Mandeville Canyon Road address. Additionally, Cohen argued 
that Lynch's allegations that he had committed tax fraud and 

tliat he sued her in retaliation for reporting the supposed fraud, if 

5 Lynch did not make the tax fraud allegations in her 
memorandum supporting the motion to vacate. She made them 
in her declaration, and in a 67-page attachment to the 
declaration, which she titled "Case Background." 
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true, constituted intrinsic fraud, which is not a basis to vacate 

default judgments. 
Cohen also argued that even if Lynch had not been served, 

extensive email communications between Lynch and Cohen's 

attorneys in 2005 and 2006 demonstrated that she had 
contemporaneous notice of Cohen's filing of the summons and 

complaint and request for entry of default judgment, as well as 
the trial court's entry of judgment. As an illustration, Cohen 
pointed to one email that Lynch sent to Cohen's attorney on 

September 3, 2005 (less than a month after the suit was filed); 
Cohen argued that this email demonstrated Lynch's knowledge 
that the court had scheduled a case management conference. In 

another email that Lynch sent to Cohen's attorney, this one on 

October 5, 2005, she described Cohen's suit as "bogus," which, 
Cohen said, showed that Lynch was aware of the suit as of that 
date. Cohen stated that Lynch's email communications with his 
lawyers about the suit continued apace after the default 
judgment was entered in 2006. As an illustration, Cohen 
referred to a May 2008 email from Lynch to one of Cohen's 
attorneys in which she acknowledged receipt ofa copy of the 
default judgment. Cohen asserted that, in light of Lynch's 

awareness of the case and developments in it from the outset, 

Lynch's multi-year delay in filing her motion to vacate the 
judgment reflected inexcusable neglect on her parl that rendered 
the motion untimely. 

At a January 17, 2014 hearing on Lynch's motion, the trial 

court stated that the proof of service by the registered process 
server was presumed valid under section 647 of the Evidence 
Code. The court ruled that Lynch had failed to overcome that 
presumption because, among other things, she acknowledged 
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that she resided at the Mandeville Canyon Road address on the 
days the process server said he went there and the evidence 

indicated that Lynch fit the description of the woman to wham 

the process server said he gave the summons and complaint.6 

The court remarked that Lynch's declaration was unsigned. The 
court also found that Penick's declaration furnished little support 
to Lynch's claim that she never was served ~use Penick did 

not purport to have been present at the Mandeville Canyon Road 
address at all times that the process server said he went there. 

Next, the court ruled that even if Lynch had not been 
served, the evidence indicated that, in 2005 and 2006, she had 
contemporaneous notice of the complaint, request for entry of 
default judgment, and entry of the judgment, but failed to act 
with diligence in the ensuing years to seek to have the judgment 
set aside. The court added that, even if, as Lynch claimed, she 
did not learn of Cohen's suit until April 2010, she "provide[d] 
absolutely zero explanation why [she] waited until August 2013 
to file th[e) motion" to set aside the judgment. 

Towards the end of the hearing, the court expressed the 
view that Lynch's motion "isn't even colorably meritorious." 
Following the hearing, the court entered an order denying 

Lynch's motion to vacate with prejudice for the reasons stated at 
the hearing. Lynch never appealed from that order. 

6 The court did not address whether this meant that Lynch 
actually was personally served, notwithstanding the process 
server's statement that he effected substituted service. 
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C. Lynch's Motion for Terminating Sanctions 
More than a year later, on March 17, 2015, Lynch filed 

what she styled as a "Motion for Terminating & Other 
Sanctions." Together, the notice of motion and the supporting 

memorandum, declarations, and exhibits spanned more than 
1,100 pages. 

The notice of motion stated that Lynch was "mov[ing] the 
[c]ourt for an order dismissing the default judgment, and 

requesting terminating and other sanctions, on the grounds that 

the default judgment (and the January 17, 2014 denial of Lynch's 
Motion to Vacate) was procured through fraud on the court (and 
other egregious misconduct)." Lynch's memorandum renewed the 
claim she previously made in her motion to vacate the default 
judgment that she never was served with the summons and 
complaint and therefore the court lacked jurisdiction to enter 
judgment against her. She also renewed the claim from her 

motion to vacate that Cohen falsely stated that she was served 
and that Cohen had perpetrated an extrinsic fraud. Terminating 
sanctions were warranted, Lynch asserted, because of Cohen's 
alleged "litigation abuses and misconduct," and "perjucy." 

To support Lynch's claim that she never was served, Penick 
submitted another declaration that mirrored his earlier one from 

the proceedings on Lynch's motion to vacate: again, he asserted 
that he lived with Lynch at the Mandeville Canyon Road address 
at the time the process server said he served her there, but that 
no service was ·made. Paulette Brandt, a friend of Lynch's, 

submitted a declaration stating that she was with Lynch at the 
Mandeville Canyon Road address on the day that the process 
server said he served the summons and complaint, but that 
nobody served anything there that day. Three other friends of 
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Lynch's submitted declarations asserting that Lynch told them 
over the years that she never was served in this case. 

Lynch's own 109-page declaration repeated her accusation 
from the motion to vacate the judgment that Cohen had 
committed tax fraud. The declaration also provided details about 
Cohen's taxes and finances and communications between Cohen 
and his attorneys about those matters. 7 

Cohen argued in opposition that, despite the label that 
Lynch attached to it, her sanctions motion was an untimely 
motion for reconsideration of the trial court's 2014 order denying 
her motion to vacate the default judgment because the sanctions 
motion sought the same relief that Lynch sought in the earlier 
motion (an order vacating the judgment) and had the same 
predicate as the earlier motion (she never was served and the 
process server lied about serving her). Cohen also argued that 
the motion was procedurally defective because the trial court 
could not issue terminating sanctions until the default judgment 
was vacated. And Cohen argued that, in any event, Lynch failed 
to show that Cohen had committed extrinsic fraud or other 
litigation misconduct warranting the setting aside of the 
judgment and the entry of termination sanctions. 

7 Lynch's memorandum stated that Lynch was seeking 
"clarification of ambiguities" in the default judgment. The 
memorandum, along with a supporting exhibit that Lynch 
prepared, asserted that these ambiguities arose from "federal tax 
and corporate matters" encompassed by the judgment. 
Clarification of ambiguities in the judgment appeared to be 
alternative relief in the event that the court did not vacate the 
judgment and enter terminating sanctions. 
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The hearing on Lynch's sanctions motion was held on 

June 23, 2015. At the outset of the hearing, the trial court noted 
that it already had rejected Lynch's claims of fabricated service 
and extrinsic fraud in denying her motion to vacate the default 

judgment a year earlier. The court stated, ''You bore the burden 
of persuasion that the (p]roof of [s]ervice was false, and you had 
not carried that burden of proof because you had failed to produce 
any evidence of that beyond an unsigned declaration by yourself 
and a signed declaration by your son that said only that you were 

home at all times during 2005. And you did not demonstrate 
extrinsic fraud because you conceded ... you were home when 
the process server attempted to serve you on the six occasions 

before ... subserving the Jane Doe." The court then 

characterized Lynch's sanction motion as an untimely motion for 
reconsideration of the order denying the motion to vacate; the 
motion was untimely, the court said, because section 1008 
requires motions for reconsideration to be submitted within 10 
days of the order on which reconsideration is sought. 

In response, Lynch asserted that "this is not a motion to 
reconsider, this is a motion addressing fraud upon the [c]ourt 
which was used to obtain the [d)efault fj)udgment. I was not 

served. I was home. No one came to my house." The court 
replied, "We have adjudicated that already," and added that 
Lynch "had a full and fair opportunity to present" her claims of 
fabricated service and extrinsic fraud in connection with the 

motion to vacate, which was denied. The court concluded that it 
found no reason to revisit that decision. 
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Following the hearing, the court entered an order denying 

Lynch's motion for terminating sanctions.a Lynch appealed from 

that order.9 

D. Cohen's Sealing Motion 
While Lynch's sanctions motion was pending, Cohen moved 

ex parte for an order sealing portions of 33 paragraphs in the 

130-paragraph declaration that Lynch attached to her motion, 

and sealing in their entirety 29 of the 90 exhibits that Lynch 

attached to her declaration. Cohen sought the sealing of this 

material pursuant to rules 2.550 and 2.551 of the California 

Rules of Court.10 

Cohen's supporting memorandum and declaration asserted 

that the material that he requested to be sealed contained 

privileged communications between Cohen and his attorneys, the 

work product of his attorneys, his personal tax information, 

and/or confidential information about his business dealings and 

transactions. Cohen stated that he had not waived the privileged 

or confidential nature of these documents by providing them to 

Lynch in the course of her performance of duties as his manager; 

nor, he asserted, had he consented to Lynch's disclosure of this 

8 The court did not address Lynch's request for clarification 
of supposed ambiguities in the default judgment. Lynch does not 
raise that issue on appeal. 

9 On July 13, 2015, the trial court granted Cohen's request to 
renew the default judgment. On October 7, 2015, the court 
denied Lynch's motion to set aside the renewal of the judgment. 
Lynch filed a notice of appeal from that order. That appeal is 
pending in this court. 

10 All rules references are to the California Rules of Court. 
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information. Cohen also stated that the 2006 default judgment 
declared that Lynch had no interest in Cohen's business entities 
and ordered her to return all property of Cohen's that she had 
wrongfully retained. He asserted that Lynch had disregarded the 

court's order by retaining privileged and confidential documents 
belonging to him and then disclosing them as part of her 

sanctions motion. 
The hearing on Cohen's sealing motion was held on May 29, 

2015. Following the hearing, and over Lynch's objection, the trial 

court entered an order granting Cohen's sealing motion. The 
order required the redaction of the portions of the 33 paragraphs 
in Lynch's declaration that Cohen asked to be redacted. And the 

order sealed the 29 exhibits attached to Lynch's declaration that 

Cohen asked to be sealed. 
In entering the sealing order, the court found that Cohen 

"has an overriding interest· to prevent disclosure of attorney­
client privileged and work product information and 
documentation, as well as confidential business information and 
documentation and tax return information that overcomes the 
public interest of access to [c]ourt records." The court further 
found "that a substantial probability exists that such overriding 

interest would be substantially prejudiced if such records were 
not sealed from the public." And the court found that Cohen "has 
narrowly tailored his request for sealing such records and that no 
less restrictive means exist for protecting [his] overriding interest 
other than sealing such records from the public." The court's 

findings tracked rule 2.550(d), which sets forth the findings that 
must be made before court records may be sealed. 

At the June 23, 2015 hearing on her sanctions motion, 
Lynch renewed her opposition to Cohen's sealing motion and 
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essentially asked the court to unseal the records that the court 

had sealed the month before. In support of that request, Lynch 

asserted that many of the documents that the court had sealed 

were publicly available in court records in cases brought against 

Cohen by other parties in federal courts in New York and 

Colorado.11 Lynch did not specify, however, which of the sealed 

11 The New York case to which Lynch referred was UCC 
Lending Corp. u. Cohen, No. 00 Civ. 1068 (S.D.N.Y.). In that 
case, the plaintiffs sued Cohen for breach of contract in 
connection with an aborted transaction pursuant to which 
plaintiffs would loan money to an entity that Cohen was to 
establish and Cohen would provide plaintiffs an interest in 
certain of his musical compositions as security for the loan. The 
Colorado case to which Lynch referred was Natural Wealth Real 
Estate, Inc. u. Cohen, No. 05-cv-01233 (D.Col.). In that case, 
plaintiffs alleged they were hired by Cohen to invest the assets of 
Traditional Holdings, which totaled $5 million. Plaintiffs further 
alleged they warned Cohen that Lynch was severely depleting 
those assets and that Cohen sought to extort the lost sums from 
the plaintiffs when Cohen realized that the chance of recovering 
the funds from Lynch was slim. Plaintiffs sued Cohen and Lynch 
for assorted torts and civil wrongs; as relief, they sought, inter 
alia, an interpleader against both Cohen and Lynch to determine 
rightful ownership as between Cohen and Lynch of the remaining 
assets of Traditional Holdings. Cohen counterclaimed against 
plaintiffs. The court ultimately dismissed both sides' claims, and 
held that the plaintiffs' interpleader claim was rendered moot 
when the May 12, 2006 California superior court default 
judgment declaring that Lynch did not have any interest in 
Traditional Holdings became final. (Natural Wealth Real Estate, 
Inc. u. Cohen (D. Col. Dec. 4, 2006) 2006 WL 3500624; Natural 
Wealth Real Estate, Inc. u. Cohen (D. Col. Sept. 5, 2008) 2008 WL 
4186003.) 

16 



documents were publicly available in the records in the New York 
and Colorado cases. 

The court made no modifications to the sealing order in 
response to Lynch's assertion. The order remains in place today. 

Lynch filed a timely notice of appeal from the sealing order. 

DISCUSSION 

A. The Order Denying Lynch's Sanctions Motion Was Not 
Appealable 
Lynch argues that the trial court's order denying her 

motion for terminating sanctions constituted an abuse of 

discretion . .We lack jurisdiction to review that order because it 
was not appealable. 

1. Lynch's Motion for Terminating Sanctions Was a 
Motion for Reconsideration of the Order Denying Her 
Motion To Vacate the Default Judgment 

Section 1008 governs motions for reconsideration of prior 
orders. It provides that "any party affected by the order may, 
within 10 days after service upon the party of written notice of 
entry of the order and based upon new or different facts, 

circumstances, or law, make application to the same judge or 
court that made the order, to reconsider the matter and modify, 
amend, or revoke the prior order." (Id., subd. (a).) As relevant 

here, "[t]he name of a motion is not controlling, and, regardless of 
the name, a motion asking the trial court to decide the same 
matter previously ruled on is a motion for reconsideration under 
: .. section 1008." (Powell u. County of Orange (2011) 197 
Cal.App.4th 1573, 1577.) 
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Lynch named the motion at issue in this case a "motion for 
terminating & other sanctions." The name aside, the primary 

relief that Lynch sought in the motion was an order vacating the 

default judgment entered against her. This was the same relief 
Lynch had sought the previous year in the motion that was 
named "motion to vacate and/or modify default judgment." And 

as in that prior motion, Lynch's sanctions motion based the 
request to vacate the default judgment on the claim that Cohen's 
process server falsely stated that he served the summons and 

complaint on her when she never was served and that Cohen 
thereby had committed extrinsic fraud that prevented her from 
defending the case on the merits. In short, Lynch's sanctions 
motion "ask[ ed] the trial court to decide the same matter 
previously ruled on" in the order denying her motion to vacate. 
(Powell u. County of Orange, supra, 197 Cal.App.4th at p. 1577.) 
As such, it was a motion for reconsideration, just as the trial 
e<>urt characterized it. The court denied the motion on two 
grounds. First, the motion was untimely: Lynch filed it more 

than a year after the order denying the motion to vacate, in 
contravention of section I008's IO-day requirement. Second, 
Lynch presented no new or different facts, circumstances, or law, 
to justify reconsideration of that order. 

Lynch contends that the trial court "mischaracterized" her 
sanctions motion as a motion for reconsideration. This 
contention is belied by Lynch's own words at the hearing on the 

sanctions motion. When at the outset of the hearing the court 
described the sanctions as a motion for reconsideration, Lynch 
responded, "this is not a motion to reconsider, this is a motion 

addressing fraud upon the [c]ourt which was used to obtain the 

[d]efault O]udgment. I was not served. I was home. No one 
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came to my house." These are the identical claims Lynch made in 

support of her motion to vacate the default judgment. Lynch's 

appeal briefs do her no favors in this regard either. While 

denying that the sanctions motion was a motion for 

reconsideration, her opening brief states "the facts with respect to 

the extrinsic fraud related to the proof of service remained the 

same" as in her motion to vacate the default judgment. Likewise, 

in her reply brief, Lynch's denial that the sanctions motion was a 

motion for reconsideration is coupled with a statement the "facts 

with respect to service, lack of jurisdiction, and the void judgment 

remained the same" as in the motion to vacate. 

It is true that, in the sanctions motion, Lynch expanded 

upon those "facts" by submitting declarations from several 

individuals who did not provide declarations in connection with 

Lynch's motion to vacate; the additional declarants all stated that 

Lynch never was served with Cohen's summons and complaint. 

But these were not new and different facts: they were the same 

facts, albeit supported through additional sources. 

Notwithstanding her multiple concessions that the factual 

basis for the motion to vacate and the sanctions motion were 

identical, Lynch contends that the trial court's characterization of 

her sanctions motion as a motion for reconsideration was wrong. 

None of the reasons Lynch advances in support of that contention 

has merit. 

First, Lynch states the court's characterization of her 

sanctions motion was wrong because she did not seek 

reconsideration of several issues that the court had resolved 

against her in denying the motion to vacate, including whether 

that motion was procedurally defective, whether her declaration 

in support of that motion was signed, and whether she had acted 
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diligently in filing the motion after first learning of Cohen's suit 
and the default judgment. Lynch overlooks that the main issues 

from the motion to vacate were raised for a second time in the 
sanctions motion: whether Cohen made false statements about 

service and committed extrinsic fraud. She asked the court to 
reverse its prior ruling on those issues and set aside the default 
judgment. 

. Second, Lynch states that the trial court's characterization 
of her sanctions motion was wrong because "[t]his court has 

previously distinguished between a fraud upon the court motion 
and (a] motion to reconsider." The opinion that Lynch cites for 
this proposition is unpublished. Thus, it may not be cited by 
parties to any other action. (Rule 8.1115.) In any event, we are 

unaware of any published opinion supporting the proposition that 
a motion that raises an alleged fraud upon the court should not 
be treated as a motion for reconsideration even when the party 
raising that allegation raised it in a prior motion that was denied. 

Thi.rd, Lynch states that the court's characterization was 
wrong because courts have inherent power to vacate a judgment 
that was obtained through fraud upon the court. Courts do 
indeed have that power. But a second motion requesting that a 
court exercise the power after declining to do so when previously 
asked is a motion that seeks reconsideration of the denial of the 
prior request. 

To be sure, Lynch's sanctions motion sought more than just 
an order vacating the default judgment-it sought terminating 

sanctions against Cohen as well. But the trial court could not 
impose sanctions against Cohen unless it first agreed to 

reconsider its prior order denying Lynch's motion to vacate the 

default judgment and then revoked the order. Put another way, 
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Lynch could not be declared the victor in the case through the 

entry of terminating sanctions against Cohen without an 
antecedent order reconsidering and setting aside the default 
judgment that had declared her the loser in the case. 

Finally, Lynch's expansion in the sanctions motion upon 
her allegations from the motion to vacate that Cohen committed 

tax fraud and that he sued her in retaliation for having reported 
that fraud do not call into question the .trial court's 
characterization of the sanctions motion as a motion to reconsider 

the order denying the motion to vacate. At most, these expanded 
allegations speak to whether terminating sanctions should be 
imposed on Cohen-an issue that the court could not reach unless 
and until it reconsidered the prior order and then revoked it. 

2. Because Lynch Never Appealed from the Order 
Denying Her Motion To Vacate the Defauit Judgment, 
the Order Denying Her Sanctions Motion, Which 
Sought Reconsideration of That Prior Order, Is Not 
Reuiewable 

An order denying a motion for reconsideration under 
section 1008, subdivision (a), is not an appealable order. (Id., 

subd. (g).) It is reviewable on appeal from the prior order that 

was the subject of the motion for reconsideration if the prior 
order itself was appealable and a timely appeal from the prior 
order was filed. (Ibid.; see also Association for Los Angeles 
Deputy Sheriffs u. County of Los Angeles (2008) 166 Cal.App.4th 

1625, 1633.) 
The trial court's order denying Lynch's motion to vacate the 

default judgment was appealable. (Carr u. Kamins (2007) 151 
Cal.App.4th 929, 933 [order denying motion to vacate default 
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judgment based on claim that judgment was void due to false 

claims of service and extrinsic fraud is appealable).) Lynch never 

appealed from that order, however. Instead, she waited for more 

than a year, filed a new motion in the trial court, labeled it a 

sanctions motion, and in that motion, asked the court once again 
to vacate the default judgment. 

Because Lynch £ailed to appeal from the prior order 

denying Lynch's motion to vacate the default judgment, we 

cannot review it. Nor can we review the order denying what 

Lynch has called a sanctions motion but that we have concluded 

is a motion for reconsideration of the prior order. Accordingly, we 

dismiss Lynch's appeal from the order denying her motion for 
sanctions/motion for reconsideration. Put simply, the litigation 

tack that Lynch chose to pursue has deprived us of jurisdiction 
over that appeal.12 

B. Lynch Largely Failed To Demonstrate Errors in the Sealing 
Order 

An order granting a motion to seal court records is 

appealable. (Overstock.com, Inc. v. Goldman Sachs Group, Inc. 
(2014) 231 Cal.App.4th 471, 481, fn. 2 (Overstock); Mercury 
Interactive Corp. v. Klein (2007) 158 CalApp.4th 60, 77.) We 

thus have jurisdiction over Lynch's appeal from the trial court's 

order sealing portions of 33 of the 130 paragraphs in Lynch's 

declaration and sealing in their entirety 29 of the 90 exhibits 

attached to the declaration. We affirm the order in most 

12 Because we are dismissing Lynch's appeal, we do not 
address her arguments that the trial court erred in failing to 
vacate the default judgment and to impose sanctions against 
Cohen. 
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respects. Aside from three exhibits that were sealed, Lynch 

failed to demonstrate that any material was erroneously sealed. 

1. The Rules Governing the Sealing of Court Records 
Rules 2.660 and 2.661 govern motions to seal court records. 

(Rule 2.650(a).) These rules seek to protect the public's First 

Amendment right of access to court records that the California 

Supreme Court recognized in NBC Subsidiary (KNBC-TV), Inc. v. 
Superior Court (1999) 20 Cal.4th 1178, 1208, footnote 25. (See 

Advisory Com. com., 23 pt. 1 West's Ann. Codes, Court Rules 

(2006 ed.) foll. rule 2.550, p. 143.) In that vein, rule 2.550(c) 

states, "Unless confidentiality is required by law, court records 

are presumed to be open." In turn, rule 2.550(d), provides, "The 

court may order that a record be filed under seal only if it 
expressly finds facts that establish: 

"(1) There exists an overriding interest that overcomes the 
right of public access to the record; 

"(2) The overriding interest supports sealing the record; 

"(3) A substantial probability exists that the overriding 
interest will be prejudiced if the record is not sealed; 

"(4) The proposed sealing is narrowly tailored; and 

"(5) No less restrictive means exist to achieve the 
overriding interest." 

The protection of privileged attorney-client communications 
is an overriding interest that can overcome the .right of access to 
public records. (See NBC Subsidiary (KNBC-TV), Inc. v. 
Superior Court, supra, 20 Cal.4th at p. 1222, fn. 46.) The 

protection of attorney work product is another overriding interest 
that can overcome the right of access to public records. (OXY 
Resources California LLC v. Sitperior Court (2004) 115 
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Cal.App.4th 874, 881, fn. 3.) So too are the protection of 

confidential business and financial information (Overstock, supra, 
231 Cal.App.4th at pp. 504-505; Universal City Studios, Inc. v. 
Superior Court (2003) 110 Cal.App.4th 1273, 1286), and the 

protection of personal tax returns and other tax-related 

information (qa&sidy v. California Bd. of Accountancy (2013) 220 
Cal.App.4th 620, 625). 

Rule 2.551(a), states that "[a] record must not be filed 

under seal without a court order." Rules 2.55l(b), (c), (d), and (e) 

set forth the procedures for filing records under seal and for 

sealing records if a sealing order is entered. 

There is a split in California appellate decisions on the 
standard of review of an order sealing records. Some courts have 

said that sealing orders should be reviewed for abuse of 
discretion, and that any factual determinations made in 
connection with the order should be upheld if supported by 

substantial evidence. (E.g., McGuan v. Endovascular Technology, 
Inc. (2010) 182 Cal.App.4th 974, 988.) Other courts have said 

that sealing orders should be reviewed de novo. (E.g., People v. 
Jackson (2005) 128 Cal.App.4th 1009, 1019,1020.)13 We need not 

take sides in this dispute. Under either standard of review, 

Lynch largely failed to demonstrate errors in the sealing order in 

this case. 

13 There is, however, a consensus that orders to unseal court 
records are reviewed for abuse of discretion. (E.g., Overstock, 
supra, 231 Cal.App.4th at p. 492.) That consensus has no bearing 
here because we are reviewing a sealing order, not an unsealing 
order. 
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2. With the Exception of Three Exhibits, Lynch Failed to 
Demonstrate That the Sealing Order ls Contrary to 
The Rules Governing the Sealing of Court Records 

At Cohen's request, the trial court sealed portions of33 

paragraphs in the declaration that Lynch filed in support of her 

sanctions motion. The court also sealed in their entirety 29 of the 

exhibits that Lynch attached to her declaration. In its sealing 
order, the court made the express findings that rule 2.550(d) 

requires. 
On appeal, it is incumbent on Lynch to demonstrate error 

in the trial court's sealing order, just as all appellants must 

demonstrate error in the particular trial court action that is 

challenged on appeal. (Bullock v. Philip Morris USA, Inc. (2008) 

159 Cal.App.4th 655, 685 ["An appealed judgment or challenged 

ruling is presumed correct .... An appellant must affirmatively 

demonstrate error .... "]; see also Flores v. Department of 
Corrections & Rehabilitation (2014) 224 Cal.App.4th 199, 204.) 

For the most part, Lynch failed to satisfy this burden. 

In her opening brief, Lynch made no mention at all of the 

trial court's sealing of portions of her declaration. Thus, she 

forfeited any claim of error on appeal with respect to that aspect 
of the sealing order. (See Tellez v. Rich Voss Trucking, Inc. 
(2015) 240 Cal.App.4th 1052, 1066 ["On appeal we need address 

only the points adequately raised by plaintiff in his opening brief 

on appeal"]; Telish v. State Personnel Bd. (2015) 234 Cal.App.4th 

1479, 1487, fn. 4 ["An appellant's failure to raise an argument in 

the opening brief waives the issue on appeal"].)14 

14 Lynch's reply brief referenced in passing the sealing of 
portions of her declaration. But even if we could consider 
arguments made for the first time in a reply brief (Mansur v. 
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As to the 29 exhibits that were sealed, Lynch's opening 

brief explicitly mentions just three: exhibits W, LL and MM. 15 

Lynch states that all three are court records that are publicly 

available through Public Access to Court Electronic Records 
(PACER) and that their availability through this source defeats 

Cohen's sealing claim as to them. 

We consider Lynch's challenge to the sealing of exhibits LL 

and MM first. They are letters to Cohen from one of his 

attorneys, Richard Westin. Both letters would appear to be 

protected from disclosure by the attorney-client privilege. Cohen 

concedes, however, that they are available on PACER as part of 

the records in the Colorado federal court litigation that was 
brought against him. Cohen maintains that the letters remain 

eligible for sealing in this case because they were submitted in 

the Colorado case "by a third party," and that their disclosure in 
that manner "does not prevent them from being considered 
private and privileged." Cohen points to nothing in the record, 

however, showing that he sought to preserve the privileged 

nature of the letters by opposing their disclosure in the Colorado 

case; thus, Cohen appears to have waived the privilege. This 

Ford Motor Co. (2011) 197 Cal.App.4th 1365, 1387-1388 ["We will 
not consider arguments raised for the first time in a reply brief, 
because it deprives [the respondents) of the opportunity to 
respond to the argument"]), Lynch's reply brief failed to identify 
with particularity any errors the court made in sealing portions 
of her declaration. Lynch simply asserted that the trial court 
erred without articulating the basis for that assertion. 

I5 Lynch's opening brief also explicitly mentioned five other 
exhibits: V, 00, QQ, RR, and SS. None of these five exhibits was 
sealed, however. 
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waiver defeats Cohen's claims that he has an overriding interest 

in sealing the letters in this case. (See In re Providian Credit 
Card Cases (2002) 96 Cal.App.4th 292, 298, fn. 3.) Accordingly, 
we find that the exhibits LL and MM were sealed in error. 

Exhibit Wis a declaration of Cohen's that bears the caption 
of the New York federal court litigation that was brought against 

him. In the declaration, Cohen describes discussions that he had 

with the plaintiffs in that litigation about a possible loan to a 

business entity that Cohen would establish. The declaration has 

several attachments, all of which relate to the proposed loan. 

Cohen. contends that the declaration and its attachments were 
"not publicly filed in the New York litigation, [are] not publicly 

available for download from PACER as Lynch claims, and does 

not appear on the judicially noticeable docket sheet for [that 

litigation]." Even if that is true, in response to Lynch's argument 

that Exhibit W should not have been sealed, Cohen failed to 
identify the particular overriding interest that would warrant its 

sealing in this case. Thus, we find that exhibit W also was sealed 

in error. 

We have reviewed all of the other 26 exhibits that were 

sealed but that Lynch did not explicitly reference in. her briefs. It 
appears the trial court was right in concluding that Cohen had an 
overriding interest in sealing them. Many of the exhibits are 

communications between Cohen and his lawyers. Still others 

reflect the work product of Cohen's attorneys. And a good chunk 

of them contain confidential information about Cohen's tax 

returns and tax planning and his business and financial dealings. 
The trial court also was right in concluding that prejudice likely 

~ would occur if the exhibits were not sealed. That is most clearly 

~ the case with respect to attorney-client communications, the 
' ..., 
·"" -
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disclosure of which would invade the confidentiality oflegal 
advice that Cohen received about bis music and the rights 

thereto, and investments and other business ventures he 
undertook with the money he earned over his long career.· And 
we believe that the trial court was right in concluding that 
Cohen's sealing request was narrowly tailored in that it left 

unsealed the vast bulk of the exhibits that Lynch submitted. 
Lynch's claim of error in the sealing of these 26 exhibits 

was limited to a generalized assertion that Cohen failed to show 
an overriding interest in sealing them and that he would be 
prejudiced if they were not sealed. This was too conclusory. A 
cardinal tenet of appellate review is that broad claims of error 
unsupported by an articulation of what the error was "are wholly 
inadequate to tender a basis for relief on appeal." (Osgood v. 
Landon (2005) 127 Cal.App.4th 425,435; see In re S.C. (2006) 
138 Cal.App.4th 396, 408 ["conclusory claims of error will fail"].) 
This is not to suggest that Lynch was required to delineate the 
errors in the court's sealing of the 26 exhibits, one by one. Lynch 

could have grouped these exhibits by category or pointed to the 
sealing of certain exhibits as illustrative of errors in the sealing 
of others. But what she could not do was simply proclaim that 
the trial court was wrong to seal the 26 exhibits and then rest her 
case for reversal of the sealing order .16 

16 In her reply brief, Lynch invoked the crime fraud exception 
to the attorney-client privilege. But Lynch failed to specify which 
of the sealed exhibits supposedly are subject to this exception. 
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• • 

DISPOSITION 

Lynch's appeal from the order denying her motion for 
terminating sanctions is dismissed. The order sealing records is 

reversed with respect to Exhibits LL, MM, and W to the 
declaration that Lynch filed in support of her sanctions motion. 
In all other respects, the sealing order is affirmed. The parties 

are to bear their own costs on appeal. 

SMALL,J.* 

We concur: 

PERLUSS, P. J. 

SEGAL, J . 

• Judge of the Los Angeles Superior Court, assigned by the 
Chief Justice pursuant to article VI, section 6 of the California 
Constitution. 
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Kelley A. Lynch appeals from an order denying her motion 

to set aside the renewal of a default judgment in favor of Leonard 

Norman Cohen.I Lynch contends the renewal of the default 

judgment was void because Cohen never properly served the 
summons and complaint on her by personal service or substituted 

service. However, on January 17, 2014 the trial court denied 
Lynch's motion to vacate the default judgment, finding she had 

failed to overcome the presumption created by the proof of service 
that she was properly served and ·had actual notice of the 

complaint, and she failed to act diligently to set the judgment 

aside. Because Lynch failed to appeal the order denying her 
motion to vacate the judgment, she is now barred by issue 

preclusion from relitigating whether she was properly served 
with the complaint. 

Lynch also contends Cohen lacked standing to bring the 
action on behalf of corporations named in the judgment or 

identified as "any other entity related to Cohen." She asserts the 
judgment's imposition of a constructive trust over her interests in 
the corporate entities was improper because the corporations 
were suspended at the time of the judgment and its renewal, and 
the trial court lacked jurisdiction over the entities. She also 

challenges the judgment as void for exceeding Cohen's requested 
relief. We conclude Lynch is correct as to this final argument in 

that the default judgment awarded a sum of prejudgment 
interest exceeding the complaint's request for relief. We reverse, 

and remand for the trial court to vacate the judgment and modify 

Cohen died on November 7, 2016. After Cohen's death, 
Robert B. Kory, as trustee of the Leonard Cohen Family Trust, 
substituted in this appeal as the respondent. For ease of 
reference. we use the name Cohen to refer to both Cohen 
individually and Kory as trustee. 
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it to reflect the correct prejudgment interest. In all other 

respects we affirm. 

FACTUAL AND PROCEDURAL BACKGROUND 

We set out the factual and procedural background in detail 

in our prior opinion in which we dismissed Lynch's appeal from 
an order denying her motion for terminating and other sanctions, 

which we concluded was a nonappealable motion for 

reconsideration of the trial court's order denying her motion to 
vacate the default judgment. (Kory u. Lynch (May 17, 2017, 

B265753) [nonpub. opn.] (Kory I).) We summarize the central 

facts below. 

A. Factual Background 
Lynch is a former employee of Leonard Cohen, a well­

known singer and songwriter. Lynch worked for Cohen as his 
personal manager for 16 years. Cohen terminated Lynch's 
employment in October 2004 because she embezzled millions of 

dollars from him. 

B. The Complaint and the Default Judgment 

On August 15, 2005 Cohen filed a complaint for damages 
against Lynch alleging causes of action for fraud, conversion, 

breach of contract, breach of fiduciary duty, negligence, 
constructive trust, and an accounting. Cohen filed a proof of 

service prepared by a registered process server, stating the 
process server served the summons and complaint on Lynch by 
substituted service by leaving a copy of the papers with "Jane 

Doe," a woman identified as a "co-occupant," at 2648 Mandeville 

Canyon Road, Los Angeles, and mailing a copy to Lynch at the 
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same address. Lynch did not file an answer or otherwise respond 

to the complaint. 
On May 15, 2006 the trial court entered a default judgment 

awarding Cohen $7,341,345 against Lynch, including $5 million 
in damages and $2,341,345 in prejudgment interest at the annual 

rate of 10 percent. As part of the judgment, the trial court 

imposed a constructive trust on "the money and property that 
Lynch wrongfully took and/or transferred while acting in her 
capacity as trustee for the benefit of ... Cohen .... " The court 

declared "that (1) Lynch is not the rightful owner of any assets in 
Traditional Holdings, LLC, Blue Mist Touring Company, Inc., or 
any other entity related to Cohen; (2) that any interest she has in 

any legal entities set up for the benefit of Cohen she holds as 
trustee for Cohen's equitable title; (3) that she must return that 
which she improperly took, including but not limited to 'loans;' 
and (4) that Cohen has no obligations or responsibilities to her." 

C. Lynch's Motion To Vacate the Default Judgment 
On August 9, 2013 Lynch filed a motion to vacate the 

default judgment. Lynch argued the judgment was void for lack 

of personal jurisdiction because Cohen never served her with the 

summons and complaint. She asserted the process server never 
effected substituted service because Lynch was "consistently" 
home when the process server purported to attempt to serve her, 

and no one resembling the Jane Doe was living at her home at 
the time. Lynch supported her arguments with her own unsigned 

declaration and a declaration from her son. She also asserted she 
was not aware of the lawsuit and default judgment until April 
2010. 

Lynch argued Cohen's fabrication of service was extrinsic 

fraud, rendering the default judgment void. She also claimed 
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Cohen committed tax fraud and sued her in retaliation for her 

reporting the fraud to federal authorities. 
Cohen argued in opposition that Lynch matched the 

description of the Jane Doe in the proof of service and Lynch had 

actual notice of the lawsuit based on extensive e-mail 
communications between Lynch and Cohen's lawyers in 2005 and 

2006. Cohen also asserted the motion was untimely. 
On January 17, 2014 the trial court denied Lynch's motion 

to vacate the default judgment. The trial court found the proof of 
service by the registered process server was presumed valid 

under Evidence Code section 647, and Lynch had failed to 
overcome the presumption because she resided at the address at 
the time of service and fit the description of the Jane Doe. In 
addition, Lynch had contemporaneous notice of the complaint, 
request for entry of default judgment, and entry of default 

judgment, and failed to act diligently to vacate the judgment. 
Lynch did not appeal from the order denying the motion to 

vacate. 

D. Lynch's Motion for Terminating Sanctions 
On March 17, 2015 Lynch filed a "Motion for Terminating 

& Other Sanctions." Lynch again argued she was never served 
with the summons and complaint, and therefore the trial court 

lacked jurisdiction to enter the default judgment. Lynch asserted 
that because of Cohen's extrinsic fraud in obtaining the 

judgment, the court should dismiss the action with prejudice or 

allow Lynch to be heard on the merits. 

After a hearing on June 23, 2015, the trial court denied 
Lynch's motion as an untimely motion for reconsideration of 
Lynch's prior motion to vacate the default judgment. The trial 

court also noted there was no reason to revisit Lynch's claims. 
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We dismissed Lynch's appeal from the trial court's order, 

agreeing the motion was a motion for reconsideration of the trial 

court's order denying Lynch's motion to vacate the default 

judgment, which she had not appealed. Thus, we lacked 

jurisdiction over the appeal. (Kory I, supra, B265753.) 

E. The Renewal of Judgment 
On July 13, 2015 Cohen filed an application for renewal of 

the default judgment in the amount of $14,059,183.80, including 
postjudgment interest, which was entered by the clerk. The next 
day Cohen served Lynch by mail with notice of the renewal of 

judgment. 

F. Lynch's Motion To Set Aside the Renewal of Judgment 
On July 28, 2015 Lynch filed a motion to set aside the 

renewal of judgment pursuant to Code of Civil Procedure section 

683.170.2 Lynch again argued the default judgment was void 
because Cohen never served her with the summons and 
complaint and had committed extrinsic fraud in obtaining the 
default judgment. She asserted Cohen did not serve her as part 
of his scheme to defraud the tax authorities. Finally, Lynch 

argued Cohen had no standing to bring the action or obtain a 

judgment against her on behalf of the corporate entities. She 
contended the corporations were suspended at the time of the 

judgment and its renewal, and therefore should have been 

excluded from the judgment. She also argued the trial court 
lacked jurisdiction over the entities. 

2 All further statutory references are to the Code of Civil 
Procedure. 
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In his opposition Cohen argued he properly served Lynch 

by substituted service and the default judgment and renewal of 

judgment were valid. He also contended Lynch forfeited her right 

to challenge jurisdiction because she had made a general 
appearance. Finally, he argued the court should reject Lynch's 
argument he lacked standing because he properly brought his 

claims in his individual capacity, not derivatively on behalf of the 

corporate entities. 
At the hearing on October 6, 2015 the trial court referred to 

Lynch's motion as "an attempt to have a third bite of that same 
apple." Lynch responded that her motion was not a "third bite" 
because she "wasn't served [with) this lawsuit." She argued 
substituted service was improper because there was no female co­
occupant at the time of purported service. The trial court 

responded, "This is exactly the same argument you've made to me 
twice before." Lynch also raised that the corporations named in 
the judgment had been suspended. After further argument, the 

court denied the motion. 
Lynch timely appealed." 

3 An order denying a motion to vacate a renewal of judgment 
is an appealable order as '"an order made after a judgment made 
appealable by paragraph (1)' of section 904.1, subdivision 
(a) .... " (Jonathan Neil & Associates, Inc. v. Jones (2006) 
138 Cal.App.4th 1481, 1487; accord, Goldman v. Simpson (2008) 
160 Cal.App.4th 255, 262, fn. 4 ["it is the order denying a motion 
to vacate renewal of a judgment that is appealable, as an order 
after (the underlying) judgment"].) 
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DISCUSSION 

A. Section 683.170 Entitles a Party To Challenge the Renewal 
of a Judgment Based on Lack of Service of the Summons 

and Complaint 
Cohen contends we should dismiss the appeal because it too 

is a disguised motion for reconsideration of the trial court's prior 

order denying Lynch's motion to vacate the default judgment, 
which she did not appeal. Lynch responds that under section 

683.170 she may challenge the renewal of judgment as a void 
judgment based on the lack of service of the summons and 

complaint. Lynch is correct. 
"Before the 1982 enactment of the Enforcement of 

Judgments Law(§ 680.010 et seq.), the sole method by which a 

judgment creditor could extend the enforcement period of a 
money judgment was by obtaining a new judgment against the 
judgment debtor in an independent action based on the 
judgment." (Goldman v. Simpson (2008) 160 Cal.App.4th 255, 
260 (Goldman).) Under the Enforcement of Judgments Law, a 

money judgment is enforceable for 10 years from the date it is 
entered. (§ 683.020; Goldman, at p. 260.) The law created a 
summary procedure for renewal of the judgment by the creditor 

by filing an application for renewal with the clerk of the court 

before expiration of the IO-year period. (§ 683.130, subd. (a); 
Goldman, at p. 260.) The creditor must serve notice of the 
renewal on the debtor, and the debtor then has 30 days after 

service in which to make a motion to vacate the renewal of the 

judgment. (§ 683.170, subd. (b).) 
Significantly, section 683.170, subdivision (a), provides that 

"[t]he renewal of a judgment pursuant to this article may be 

vacated on any ground that would be a defense to an action on 
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the judgment." Thus, "defective service of process is a defense 

which may be raised on a motion to vacate renewal of a 
judgment .... " (Fidelity Creditor Service, Inc. v. Browne (2001) 

89 Cal.App.4th 195, 203 (Fidelity); accord, Goldman, supra, 
160 Cal.App.4th at p. 262 ["in making a statutory motion under 

section 683.170, subdivision (a), to vacate a renewal of judgment, 

the debtor may contend that the court lacked personal 
jurisdiction at the time of the initial judgment"]; see Hill v. City 
Cab & Transfer Co. (1889) 79 Cal. 188, 191 [reversing judgment 

against debtor in action by creditor to enforce judgment where 
judgment was void for lack of service of process on defendant].) 

In Fidelity, the Court of Appeal reversed the trial court's 

denial of the defendant's motion to vacate renewal of a judgment 
against him because he was never served with the original 
complaint, even though the defendant filed the motion almost 10 
years after the original judgment was entered. (Fidelity, supra, 

89 Cal.App.4th at p. 203; cf. Goldman, supra, 160 Cal.App.4th at 
p. 264 [affirming trial court's denial of motion to vacate renewal 
of default judgment where trial court had jurisdiction over the 
defendant at the time of filing the complaint, but not at the time 
of renewal of the judgment].) The reasoning in Fidelity is on all 

fours because Lynch's challenge goes to the jurisdiction of the 
court at the time of entry of the initial judgment, not at the time 

of renewal of the judgment. 

B. Standard of Review 
"The judgment debtor bears the burden of proving, by a 

preponderance of the evidence, that he or she is entitled to relief 
under section 683.170. [Citations.] On appeal, we examine the 

evidence in a light most favorable to the order under review and 
the trial court's ruling for an abuse of discretion." (Fidelity, 
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supra, 89 Cal.App.4th at p. 199; accord, Iliff v. Dustrud (2003) 

107 Cal.App.4th 1201, 1208.) 
"'We review de novo the trial court's determination that a 

default judgment is or is not void."' (Airs Aromatics, LLC v. CBL 
Data Recovery Technologies, Inc. (2018) 23 Cal.App.5th 1013, 
1018 [vacating default judgment awarding damages in excess of 

complaint's request for relief]; accord, Rodriguez v. Cho (2015) 

236 Cal.App.4th 742, 752 [same].) 

C. Lynch's Argument That She Was Never Served with the 
Summons and Complaint Is Barred by Issue Preclusion 
Cohen contends Lynch's appeal is barred by the doctrine of 

issue preclusion because the question whether she was properly 
served with the summons and complaint was adjudicated by the 
trial court in denying her motion to vacate the default judgment 

and she failed to appeal the denial. We agree. 
"[I]ssue preclusion applies (1) after final adjudication (2) of 

an identical issue (3) actually litigated and necessarily decided in 
the first suit and (4) asserted against one who was a party in the 
first suit or one in privity with that party." (DKN Holdings LLC 
v. Faerber (2015) 61 Cal.4th 813, 825; accord, Samara v. Matar 
(2018) 5 Cal.5th 322, 327.)4 

4 The Supreme Court in DKN Holdings LLC v. Faerber 
clarified that it was using the term "issue preclusion" to refer to 
collateral estoppel, explaining, "To avoid future confusion, we will 
follow the example of other courts and use the terms 'claim 
preclusion' to describe the primary aspect of the res judicata 
doctrine and 'issue preclusion' to encompass the notion of 
collateral estoppel." (DKN Holdings LLC v. Faerber, supra, 
61 Cal.4th at p. 824.) 
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The question whether Lynch was served with the summons 

and complaint was adjudicated by the trial court in denying her 

motion to vacate the default judgment. Lynch had a full 

opportunity to be heard on the motion. The issue before the trial 

court was the identical issue raised here and was "actually 

litigated and necessarily decided." Further, it is undisputed 

Lynch was a party to the motion. 
The trial court's adjudication was a "final adjudication" 

because Lynch did not appeal from the trial court's order denying 

her motion to vacate the default judgment. (See In re Matthew C. 
(1993) 6 Cal.4th 386, 393 ["If an order is appealable ... and no 

timely appeal is taken therefrom, the issues determined by the 

order are res judicata."], superseded by statute on another point, 
as stated in People v. Mena (2012) 54 Cal.4th 146, 156; People v. 

Mbaabu (2013) 213 Cal.App.4th 1139, 1147 ["A prior appealable 

order becomes res judicata in the sense that it becomes binding in 

the same case if not appealed."].) A postjudgment grant or denial 

of relief from default and default judgment "is a special order 

after judgment on a statutory motion to set aside the judgment, 

and as such is appealable." (Shapiro v. Clark (2008) 

164 Cal.App.4th 1128, 1137; accord, Carr v. Kamins (2007) 

151 Cal.App.4th 929, 933 [order denying motion to vacate 

judgment is appealable as a special order made after entry of 

judgment under§ 904.1, subd. (a)(2)); see Moghaddam v. Bone 
(2006) 142 Cal.App.4th 283, 287 ["An order vacating default and 

default judgment pursuant to section 4 73 'is appealable as an 

order after final judgment.'").) 

Lynch is therefore barred by issue preclusion from 
relitigating whether she was served with the summons and 

complaint. 
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D. Lynch's Argument That Cohen Did Not Have Standing To 

Bring Suit on Behalf of Corporations Named in the 

Judgment Is Without Merit 
Lynch contends Cohen did not have standing to sue on 

behalf of Blue Mist Touring Company, Inc. (Blue Mist), 
Traditional Holdings, LLC (Traditional Holdings), and Old Ideas, 
LLC because they were suspended, dissolved, or not registered to 

do business in California. Lynch appropriately moved to vacate 
the renewed judgment on this ground under section 683.170. 
(See Cummings v. Stanley (2009) 177 Cal.App.4th 493, 501 

["""[C]ontentions based on a lack of standing involve 
jurisdictional challenges and may be raised at any time in the 
proceeding."""].) However, the named plaintiff in the action was 
Cohen-the default judgment required Lynch to pay Cohen 

$7,341,345, which was later renewed with interest. The only 
mention of Traditional Holdings and Blue Mist in the proceedings 
was in relation to money and property that Cohen alleged Lynch 

wrongfully took or transferred to herself as the trustee for Cohen. 
Old Ideas, LLC is not mentioned in the judgment, but arguably 
falls within the references to "any other entity related to Cohen" 
or "any interest [Lynch] has in any legal entities set up for the 

benefit of Cohen." 
While Lynch is correct that a suspended corporation cannot 

prosecute an action (see Cal- Western Business Services, Inc. v. 
Corning Capital Group (2013) 221 Cal.App.4th 304, 310 [assignee 

of suspended corporation lacked capacity to file and maintain suit 

to enforce judgment]), it is undisputed that Cohen, not the 

corporations, was the plaintiff in this action. Although the 
judgment imposes a constructive trust on the interest Lynch held 
in these companies, that is no different than if the order required 
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Lynch to return money she took from a bank account owned by 

Cohen. 
To the extent Lynch contends Cohen had no right to a 

constructive trust or a declaration that Lynch was not the 
rightful owner of Traditional Holdings, Blue Mist, "or any other 

entity related to Cohen'' and "that any interest she has in any 
legal entities set up for the benefit of Cohen she holds as trustee 
for Cohen's equitable title," we look at the allegations of the 

complaint to see if they support these remedies. 
A defendant may attack a default judgment at any time for 

granting relief in excess of that alleged in the complaint. (Code 
Civ. Proc.,§ 580, subd. (a) ["The relief granted to the plaintiff, if 

there is no answer, cannot exceed that demanded in the 
complaint .... "]; Airs Aromatics, LLC v. CBL Data Recovery 
Technologies, Inc., supra, 23 Cal.App.5th at p. 1023 ("'(T]he 
court's jurisdiction to render default judgments can be exercised 

only ... by keeping the judgment within the bounds of the relief 
demanded."'); Rodriguez v. Cho, supra, 236 Cal.App.4th at p. 752 

['"[A] default judgment greater than the amount specifically 
demanded is void as beyond the court's jurisdiction."'): Simke, 
Chodos, Silberfeld & Anteau, Inc. v. Athans (2011) 
195 Cal.App.4th 1275, 1286 ["A default judgment that violates 

section 580 is void; it can be challenged and set aside at any 
time."].) For purposes of evaluating the validity of the default 
judgment, we take as true the allegations in Cohen's complaint. 

(Grappo u. McMills (2017) 11 Cal.App.5th 996, 1015 [default 
judgment reversed where complaint, read liberally, failed to state 

cognizable claims against defendant]; Los Defensores, Inc. v. 
Gomez (2014) 223 Cal.App.4th 377, 392 ["Generally, a defendant 

in default 'confesses the material allegations of the complaint."'].) 
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Lynch challenges the default judgment's imposition of a 

constructive trust and declaratory relief with respect to her 

property interests in the listed corporate entities. "Three 

conditions must be shown to impose a constructive trust: (1) a 

specific, identifiable property interest, (2) the plaintiffs right to 

the property interest, and (3) the defendant's acquisition or 

detention of the property interest by some wrongful act." 
(Higgins v. Higgins (2017) 11 Cal.App.5th 648, 659; accord, 
Habitat Trust for Wildlife, Inc. u. City of Rancho Cucamonga 
(2009) 175 Cal.App.4th 1306, 1332; see Civ. Code, § 2223 ["One 
who wrongfully detains a thing is an involuntary trustee thereof, 

for the benefit of the owner."].) To qualify for declaratory relief, a 
plaintiff must show '"(l) a proper subject of declaratory relief, and 
(2) an actual controversy involving justiciable questions relating 
to the rights or obligations of a party."' (Lee u. Silveira (2016) 

6 Cal.App.5th 527, 546; accord, Artus u. Gramercy Towers 
Condominium Assn. (2018) 19 Cal.App.5th 923, 934 [""'"'The 

fundamental basis of declaratory relief is the existence of an 
actual, present controversy over a proper subject.""""]; see Code 

Civ. Proc., § 1060 [providing right of action for declaration of 
rights or duties with respect to property].) 

Cohen's complaint alleges he was the rightful owner of 

assets and interests in Traditional Holdings, Blue Mist, and 
other entities wrongfully taken by Lynch. And Cohen's complaint 

sought the imposition of a constructive trust as a remedy for this 
wrongful taking, as well as a declaration of Cohen's interests in 
the property. These pleadings, which we take as true, satisfy the 

conditions for imposition of a constructive trust and establish a 
controversy appropriately resolved by the declaration of Cohen's 

property interests in the subject corporate entities. Lynch's 

argument that the trial court lacked jurisdiction over the 
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corporate entities misses the mark: The default judgment sets 

forth Cohen's rights with respect to property interests taken by 

Lynch, not the rights of the corporate entities. Lynch has shown 
no basis to disturb the default judgment's creation of a 
constructive trust or provision of declaratory relief. 

E. The Default Judgment Is Void Because It Exceeds the 

Monetary Relief Requested in the Complaint 
Lynch also contends the default judgment is void because 

the amount of damages exceeds that requested by the complaint.5 

We agree. Cohen's complaint sought "general damages in a sum 
of not less than $5,000,000 or an amount according to proof, 

together with interest thereon at the legal rate." The default 
judgment awarded $5 million in damages and $2,341,345 in 
prejudgment interest, calculated at the annual rate of 10 percent. 
Thus, the $5 million damage award does not exceed the damages 
requested in Cohen's pleadings. However, the record shows the 
calculation of prejudgment interest was in error. The declaration 

of accounting consultant Kevin Prins, which Cohen submitted in 
support of entry of the default judgment against Lynch, shows 

that the $2,341,345 figure was calculated based on a damages 
award of $7,159,413, an amount in excess both of the amount 
requested in the complaint and awarded in the judgment. The 

default judgment is therefore void to the extent the prejudgment 
interest award is excessive. (See David S. Karton, A Law Corp. v. 

5 Although Lynch did not raise this issue in the trial court, 
"[b]ecause of its jurisdictional nature, the claim that a judgment 
exceeds the relief demanded in the complaint can even be raised 
for the first time on appeal." (People ex rel. Lockyer v. Brar (2005) 
134 Cal.App.4th 659, 666; accord, Matera v. McLeod (2006) 
145 Cal.App.4th 44, 59.) 
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Dougherty (2009) 171 Cal.App.4th 133, 151 [setting aside default 

judgment as void where prejudgment interest awarded was 

"mathematically impossible"].) We reverse with instructions for 

the trial court to modify the judgment to reflect the $5 million in 
damages and corrected prejudgment interest. (See Ostling v. 
Loring (1994) 27 Cal.App.4th 1731, 1748 [affirming trial court's 
order vacating default judgment awarding damages in excess of 

demand in complaint, and remanding for trial court to enter 

judgment reflecting corrected amount of damages].) 

DISPOSITION 

The order denying Lynch's motion to set aside the renewal 
of judgment is reversed. On remand, the trial court is directed to 
vacate its order denying the motion and to enter a new order 

granting Lynch's motion to set aside the renewal of judgment in 
part. The trial court should modify the judgment to reflect 
$5 million in damages plus the corrected prejudgment interest. 
In all other respects we affirm. The parties shall bear their own 
costs on appeal. 

FEUER,J. 
WE CONCUR: 

PERLUSS, P. J. 

SEGAL, J. 
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